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(Before the Honourable Mr. Justice Meiklam)

Vancouver, B.C.
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IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BAI\KRUPTCY OF
SHEILA FRANCES GAFFNEY

ESTATE NUMBER 11.795533

PROCEEDINGS IN CHAMBERS
(Submissions)

Appearing on behalf of Himself:

Appearing as agent on behalf of Harold Gaffney:
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Appearing on behalf of the trustee:
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s p e c i a - l -  c o s t  s  i - n  l i g h t  o f  t h e  n a : u r e  o f  t n e  v e r v
s e r i o u s  a 1 - l e g a t i c n s  r r , a c i e  a g a : n s t  t h e : r u s - _ e e  c f
p a r t i _ c l p a l i c n  - l n  f  r a u c  a r , d  c r r  r r i n a i  a c l : v i t y .
T h o s e  a r e  t h e  k r n c s  c , f  a l r e g a : ,  o n s  i h a r  s h l : r r
a t t r a c t  s o n l e  s c r t  o f  c e n i r e  f r o r n  t h e  c c u r t  w r t h
r e s p e c t  t o  c c s t s  c r d e r e c .  A n c  a l s c  r  w o . l r c  s a y
t h a t  i f  y o u r  L , o r d s ) r i p  w a s  d i s p o s e C  r o  g r r a n t  s o r , e
s c : t  o f  a m e n c r n e n t  t o  t h e  f c r n  o f  r e l i . e f  b e i n c
s o u g h t  b y  t h e  a p p r i c a n r - ,  t h e n  o b v i c u s r y  , . i J ' r . . , r u
t o  c e a l  w i t h  t i r i s  o n  a n o t h e r  d a t e  b e c a u _ q e  w e , r e
o p p o s e d  t o  i r a v i n E  t o  c e a r  w i t h  t h a i  s o r : L  o f
l a s t * m i n u t e  c h a n g e  h e r e  t o d a y  a n d  t h a t  t y p e  o f
r e m e d y .  T h a n k  y o u ,  M y  L o r d .

T H E  c o u R . T :  T h e r e '  s  j  u s t  t w o  q u e s t i o n s  i  h a v e  f  o r  y o u  rM r .  o r - i v e r .  c f  1 : h e  m a n y  m y s t e r i e s  b e f  o r e  m e  c n
t h r s  m a t t e r ,  t w o  c f  t h e n  i n v o - r - v e  y o u r  c r i e n t , s
a c t i c n s .  ? { h y  h a s  s h e  n o t  r e g i s L e l e c  t n e  t r a n s f e r
f  r o m  t h e  t . r u s t e e  b a c k  t o  h e r s e l  f  ?

M R '  c L r v E R :  T h e  t r a n s f e r  c o c u m e n t s  a r e  i n  m y  o f f i c e
w e l l  a f L e r  M r .  G a f f n e y  s e r v e d  m e  w i t h  r h e  n o t i c e
o f  m o t i o n  i n  t h i s  m a t t e r  a n c  r  f e r t  i t  w a sT l l E  c c u R . T :  y o u  f  e r - t  i n  t h e  f  a c e  o f  h i s  c r a r n i  f  o r
r e l - i e f  t h a t  i t  n c t  b e  c o n v e y e d ,  l h a t  y o u  s i r o u l c n r td o  i r r

M R .  O L I V E R :  T h a t '  s  c o r r e c t .
T H E  C O U R T  :  O k a y .
M R '  c L r V E R . :  r  d o  c o n t i n u e  t o  h o r d  t h e  t r a n s f e r  r n

t r u s t  i n  m y  o f f i c e .
T F I E  c o u R T :  D o  y o u  w a n t  t o  v o r u n r e e r  a n y t h r n g  t o  m e

a b o u t  w h y ,  w h e n  s h e  w a s n ' t  i n s o r v e n t ,  s h e  w e r r t
b a n k r u p t  a n i  w h e n  s h e  r e a r i  z e d  t h a t  s h e  w a s n  r  L

M R .
t n s o _ L v e n t  w h y  s h e  c c n t i n u e d ?

C L I V E R :  C e r t a i n l y .  S h e  w a s  i n s o l v e n : .
t h a t  y o u ' v e  h e a r d  o f

T H E  c c u F . T :  w e r 1 ,  s h e  w a s n ' t  i n s o r _ v e n t  a s  o f  t h e  c a y
M r .  G a f f n e y  p a i d  t h e  b a n k  c f f ;  r J g h t ?

M R .  O L I V E R :  T h a t  w a s  a f t e r  t h e  b a n k r u p t c y .
T t i E  C C U R . T :  A f t e r  t h e  a s s i g n r n e n r .
M R .  C T I V E R :  T h a t r  s  r i g h t .
T H E  C o U R T :  B u t  w h y  d i d  s h e  c o n t i n u e ?  w r r y  d i d  s h e

r e s i s t  t h e  n o t i o n  o f  a n n u l r i n g  i t ?  s L r e  w a s n ' r
r  m e a n /  s h e  n o  r c n g e r  t r a d  a  d e b t  p r o b l e m  a t  t h a tp o r n t  i n  t i n e .

M R '  o L r v E R :  r ' m  n o t  s u r e  t h a t  M r s .  G a f f n e y  w a s  i n  ap o s i t i o n  t o  u n c e r s t a n d  t i r e  c i f f e r e n c e  b e t w e e n
c o n t i n u i n g  w i t h  t h e  b a n k r u p t c y  a n C  b e r n g
d i  s  c h a r g e c  a n d  a n  a n n u r m e n i  c f  t h e  b a n k r u p t c v  .

T h e  d e b t  s
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S u b m i  s  s  i c n s

T H E  C O U R T :  W e l l - ,  f  ' r n  s u r e  t h a t  t h e  t r u s t e e  w o u l d n ' t
h a v e  m a d e  t h e  c c r n m e n t s  h e  d i d  i n  t h e  s e c t i c n  1 7 0
r e p c r t  i f  h e  h a d n r t  e x p * a i n e C  t h a t  t o  h e r .

M R . .  O L I V E R :  T h a t  m a v  b e  . I t m  n o t  i n s t r u c t e C  a b o u L
w h r a t .  h a p p e n e d  t h e : e  -  I  w a s  n o t  o n  t h e  f  i l e  u n t i l -
w e l  l  a f t  e r  t h a t  -

T H E  C O I I F , T ;  A n d  I  s u p p o s e  y o u ' r e  s a y i n g  s i r e  w a s
i n s o l v e n t  i n  t h e  s e n s e  t h a t  s h e  c o u l d n ' t  m e e t  h e r
o b l i g a t i o n s  a s  t h e y  c a m e  d u e ,  b u t  t h a t  C o e s  n o t
f o l l o w  f r o m  t h e  f a c t  t h a t  y o u  h a v e  a  l i n e  o f
c r e d i t  t . h a t  y o u  d o n ' t  h a v e  t h e  l i q u i d  c a s h  t o  p a y
o f f .  I t  m a y  a p p l y  i f  y o u ' v e  g o t  a  d e m a n d  l a t e r
y o u  c a n ' t  f u l f i 1 1  c r  t h a t  y o u r  j o i n t - a n d - s e v e r a ]
c o v e n a n t c r  c a n '  t  p a y .  B u t  w h e n  y o u ' r e  a  j  o i n r ,
y o u  k n o w r  w o u l d n ' t  t h e  f i r s t  r e s p o n s e  b e ,  I
h a v e n r t  g o t  t h e  f f i o n € ! r  h u b b y ,  y o u  p a y  i t ?

M R .  O L I V E R :  A n d  t h a t ,  i n d e e d ,  i s  t h e  f i r s t  r e s p o n s e .
A n C  t h e  d e b t .  f  r m  n o t  s u r e  i t . ' s  a d e q u a t e l y
s p e l l e d  o u t  i n  d e t a i l -  i n  M s .  G a f  f  n e y ' s  a f  f  i d a v i t ,
b u t  t h e  C e b t  i s  a  d e b t  t h a t  w a s  i n c u r r e d  o n  ;  o i n t
o b l i g a t i c n s  b e t w e e n  H a r o l d  a n d  S h e i l - a  G a f  f  n e y .

T H E  C C U R T :  O f  c o u r s e .
M R .  O L I V E R :  T h o s e
T H E  C O U R T :  S o
M R . .  C L I V E R :  T h o s e
T I I E  C O U R T :  w h y  w c u L d  s h e  t r e a t  i t  n o t  c n l y  a s  h e r s

a  l -  o n e  b u t  t o o  b u r d e n s o m e  r  o v e  r w h e  l m i n g  ?  W h y  w c u l  d
s h e  t . r e a t .  i t  l i k e  t h a t ?

M R . .  O L I V E R . :  W e 1 1 ,  t h e  b a c k g r o u n C  t h a t  i s n ' t  i n  t h e
a f f i d a v i t ,  I ' m  a f r a i d ,  e X p l a i n s  t . h a t -  T h e
b a c k g r o u n d  i s  p a r t l y  i s  M s .  Z a n e t t i  a n d  h e r
s i s t e r ,  w h o  o p e r a t e  s o m e  s o r t .  o f  a  l e g a l
a s s i s t a n c e  o r g a n i  z a t i o n  I  t  r n  n o t  s u r e  h o w  c l c s e
t h e y  c o m e  t o  a c t u a l l y  p r a c t i c i n g  I a w  w i t . h c u t
I  i c e n c e s  t o  d o  s o ,  b u t ,  i n  a n y  e v e n t ,  : h e y  r e q u i  r e
f u n d i n g  a n d  M r .  G a f f n e y  w a s  p r o v i d i n g  a  l o t  o f
f u n d i . t g  t o  t h e m .  T h a t  w a s  c o r n i t r g  o u t  o f  f a m i l y
i n c c m e .  M r s .  G a f f n e y  w a s  u s i n g  t h e  l i n e  o f  c r e d i t
t o  p a y  a L l  t h e  f a r n i l y  d e b t s  b e c a u s e  M r .  G a f f n e y
w a s n '  t  c o n t r i b u t i n g  h i  s  s h a r e  .

M S .  Z A N E T T I :  M a y  I  o b j e c t ,  Y o u r  H c n c r r ,  t h a t  t h e r e ' s
n o  e v i d e n c e  o f  s u c h  a  t h r i n g .

T i { E  C C U R T :  I  a s k e d  t h e  q u e s t i o n ,  m a , a m .
M S .  Z A N E T T I :  S o r r y ,  Y o u r  H o n o u r .
m T l r  A A r t h  rl  F l E  C Q U R T :  I  w a n t  t h e  a n s w e r .
M S .  Z A N E T T I :  I ' r n  v e r y  w e l l  a w a r e
M F . .  O L I V E R :  A n d  I  a d v i s e  t h r a t  i r ' s  n o t  i n  t h e
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af  f idav i t -  -
M S .  Z A N E T T T :  T h e r e ' s  n o t h . i n q  i n  t h e  a f  f  i d a v i t  a n d  t h a t

i s
MR '  oL rvER:  T lha t ' s  my  unde rs tand ing .  The  deb ts  a rose

because  l t l r s .  Ga f fney  had  t o  use  t he  j o i n t
ob l i ga t i on  l i ne  o f  c red i t  i n  o rde r  t o  pay  t he
fam i l y  deb ts  as  t hey  a rose ,  t he  paymen t  on
mortgag 'e ,  the payment  o f  food,  cash that  was g iven
d i rec t l y  t o  Mr .  Ga f fney  f o r  wha teve r  pu rposes .
She  does  say  i n  o r re  o f  he r  a f f i dav i t s  t ha t  he
would us i - ra l ly  go out  wj_ thout  h is  wal le t  so
whenever  he wanted to  purchase someth ing,  she
ended  up  pay ing  f o r  i t

THE COURT:  Even more reason not  to  g 'o  bankrupt
you rse l f -  Ewen  more  reason  to  have  h im  l ook  a f t e r
t h e  o b l i g a t i o n -

MR- o l , rvaR:  T 'hen they separat .ed and what  she was very
conce rnec l  abou t ,  she  exp ressed  t h i s  t o  R€ r  was
t h a t  h e r  c r e d - i t  w o u l d  b e  a f  f  e c t e d ;  s h e  w o u l d n ' t  b e
able  to

THE COURT:  And i t  won ' t  be b ,y  bankruptcy,
MR,  OL IVER;  We l l ,  ce r t a i n l . y  i t  i s  by  bank rup tcy .  Bu t

h e r  i n j . t i a l  p r o b l e m  w i t h  M r .  G a f  f n e y ' s  b e h a v i o u r
1n  runn ing  up  t he  deh ts  i n  t he  f i r s t  p l ace ,  was
tha t  she  d idn ' t  wan t  Lo  have  t o  pay  h i s  deb ts  and
con t i nue  Lo  have  t o  pay  h i s  deb ts  and  she
I i nd i sce rn i -b l e ]  t - ake  t he  adv i ce  o f  a  t r us tee  i n

bank rup tcy  and  exp la i n  t o  t he  t r us tee  wha t  she
unde rs tocd  he r  s i t ua t i on  was  and  he  f o l l owed
th roug ih  w i t h  p rov id i ng  he r  w i t h  t he  oppo r tun i t y  t o
t h e  a s s i q n m e n t .

MR.  DONOHOE: My Lord,  i f  I  f ldv ,  your  l_ ine o f
ques t i on ing  t o  my  f r i end  rem inds  me  tha t  t he re  i . s
some  ev idence  f r om the  t r . us tee  on  t h i s  po in t  and
i t  may  be  t ha t  i t  wou_Ld  be  he lp fu l  t o  t he  cou r t
f o r  me  to  j us t  r e fe r  you  t o  t ha t  b " r i e f l y

THE COURT:  Okay .
M R .  D O N O H O E :  - -  a b o u t  t h i s  $ 2 0 , 0 0 0 .  S o  i f  I  c o u l d

r e f e r  y o u  t o  t a b  J ,  w h i c h  i s  t h e  a f f i d a v i t  o f
Kenne th  Rowan ,  wh i ch  was  f i l ed  May  l 6 th f  and  a t
p a g e  6 ,  p a r a g r a p h  2 2 ,  h e  s a i d :

" f  'm  i n fo rmed  by  t he  l : ank rup t  o f  t he
a p p r o x i m a t e  $ 2 0 , 0 0 0  o b l i g a t i o n  o f  t h e  b a n k r u p t
C IBC was  t he  deb t  i n  r espec t  o f  wh i ch  t he
bank rup t .  had  cos igned  w i t h  Ha ro ld  Ga f fney  and
s i g n i f i c a n t l y  a l l ,  i . f  n o t  a l l ,  m o n i e s  f r o m
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t ha t  l i ne  o f  c red i t  we re  consumed  by  Ha ro ld
Ga f fn .ey  f o r  h i s  own  pe rsona l  bene f i t .  D raws
may h.ave been made by the bankrupt  but  those
d raws  we l t e  made  a t  t he  i ns t ruc t i on  o f  Ha ro ld
Gaf f r :ey  and at t .ached as Exhib i t  G is  a  memo we
received f rom the bankrupt  adv is ing of  her
invo lvement  v is -a-v is  the l ine o f  c red i t .  I
have  no  reason  no t  t o  be l i eve  t he  bank rup t ' s
ve rs i on  o f  even ts .  The  p r ima ry  pa r t y
respons rb le  f o r  t he  l i ne  o f  c red i t  deb t  i s  i - n
a ] 1  l i k e l i h o o d  H a r o l d  G a f f n e y .  I  b e l i e v e  i t
would  be impr :oper  for  Haro ld  Gaf fney to  obta in
a  bene f i t  v i s -a - v i s  t - he  bank rup t  s imp l y
because  Ha ro ld  Ga f fney  pa i . d  back  one  o f  h j - s
d e b t s ,  "

N o w ,  d u r j - n g  h e r  s u b m i s s i o n ,  M s .  Z a n e t t i  s a i d  t h a t
Ha ro ld  Ga f fney  i n fo rmeC the  t r us tee  o f  hJ . s  paymen t
o f  t h e  $ 2 0 , 0 0 0  l i n e  o f  c r e d i t  w h e n  h e  m a d e  s u c h
paymen t  t o  t he  c red i t o r  and ,  a l t hough  the re  i s  a
re fe rence  he re  by  Mr -  Rowan  t . o  t he  f ac t  t ha t  he ' s
aware Lhat  a t  some po in t  Mr  "  Gaf  fney pa. i -d  that
l i n e  o f  c r e d j - t  o f  f  ,  I  c a n t t  v e r i f y  w i t h o u t
consu l t i ng  w i t h  Mr "  Rowan  exac t l y  when  he  became
aware  o f  t ha t ,  whe t .he r  i t  may  have  been  j us t

be fo re  t he  d i scha rge  hea r i ng  o r  when .
THn COURT:  But -  a t  some t ime very  ear ly  or t r  as  ear ly  as

when Mr.  or  when the t rustee put  down Lhe va. l -ue
o f  $ 9 0 . 0 0 0 - o d d  o n  t h e  h a l f  i n t e r e s t ,  h e  w a s  h e
was  we l l  awa re  t ha t  t he re  was  no  rea l  i nso l vency

a " ' ' ' ^ ' -  Ta s s u e  n e r e .  ' i ' n e r e  w a s  n o  l _ n s o l v e n c y .
MR.  CL IVER i *  I  p re i  i ca te  t ha t

w i " t h  M r s .  G a f  f n e y .  I  j u s t  a s k e d  h e r  a  s p e c i f i c
ques t i on  t ha t  You r  Lo rdsh ip  was  ask ing  me  abou t
the d i f ference between annul l i -ng the bankruptcy
and  h iav ing  a  C i scha rge  and  she  was  no t
unde rs tanc i i ng  wha t  t he  d i f f e t : ence  was .  She  took
the  ques t i on  f  r om Mr .  Rowan  wou ld  you  l i ke  t - o
annu l  as  an  i nd i ca t i on  t ha t  i  f  she  annu l l ed  t he
bank rup tcy  she  wou - l - d  no  l onge r  have  h i s  ass i s tance
and  she  f e l t  t ha t  she  requ i red  h i s  ass i s tance .

T H I  C O U R T :  A ] , 1  r i q h t .  B r i e f  t y .
M S .  Z A N E T T I :  I ' m  g o i n g  t o  t r y  t o  g o  v e r y  b r i e f l y .

I  r  11  b r : i ng  you  t o  t ab  I  .  I n  r esponse  t o  pa rag r raph
2 2  o f  M r .  R o w a n  a n d  I ' 1 1 -  b r i n g  y o u  t o  p a g e
p a r a g r a p h  1 6 8 ,  w e ' 1 1  g o  t o  1 6 8  a n d  i n s o f a r  a s

i r e fo re  I  go  i - n to  t h i s ,  Mr .  Donohoe  b rough t  up


