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PREFACE

This is a true story, stranger to me than any ficrion, of a
joumey I made in the summer of 1998 by bicycle from
Vancouver to the steps of the Supreme court of canada
courthouse in Ottawa. It is also about another joumey,
one inside my head, a journey into Jusrice. For rhat
reason it is intensely personal. It conrains poetry which I
r-rever intended ro publish and wrore aiong the way.

The destination of my joumey i wrore out long agc-r
and put in my wallet. I read and re-read it daily :

By the end of the vear 20a0 British colwnbiq wiil be
the only place in the world that promises accass to justice
within o" year at re*sonqble cost. That me,,ns alitigant
or o,ccusedhc,s a ight to a tis,l in accorddnce with the
glorious traiitions of outhuitage within one year of
commencenrent of proceedings andbe graer- the same
leuel of ju*ice regardless of income.



I would l ike t.-r thank all the friends including lawyers, judges

and ct'r l leagues whr', have supported me in my joun-rey and, ar

risk t-rf offending those I have leti r-rut, I would like ttr

specifically thank Major Reader t-rf the Salvadt-rn Arnry, Doug

Page, Ian Campbell, Dc-rug Robertst-rn Presidenr of rhe B.C. Bar

Associarion, Barry and Jack Hymar-r and Jerry \7ir-rkel.

Al.x-tve all I wr-tuld like to thank my children fe,r rheir [oVCr

undersrandirrg , sacrifice and whr'rlehearred supporr for all this

seeming craziness of their old dad . Then there is the wrrman

behind it all, the u'oman without whose tire, insight and lt-rve

my joumey would tlever have begun, Karetr: I have n..., words

that can express my appreciation!
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Can We Ever Refornr the Law?

(. lan u,e ever reform the lau'?

T-his joumey' is dauntingl l '  huge J

(  lan I  evcr  cross those mounta ins?

Wh1'leave niy safe refuge?

' l  
o  ch ink I  can c l imb a mouncain

Because  I  can  c l imb  a  h i l l

l s  to  l i r rger  rhar  m1'ag ing body

\\ ' i l l  not alu'at 's obel '  m1' u' i l l  l

I t l r '  chcnr is rn '  is  rer r ib l l '  de l icare;

Nlv  kuces nrakc an audib le  no ise;

N1r '  hur t  is  in  such agonl ' l

t  ) l d  n t cn  cau  no t  b . .  bovs l

I r  is  a l l  ven 'u ,e l l  ro  sa) ,  I  confess that  my body in  spasm

" l  shal l  cross r l ' r is land bi,  bike When my body wenr total ly on srr ike

\\ ' i rh fairh ir  rvi l l  be pla)" '  Has snuffed out al l  enthusiasm

\\ 'r ' r 'c ir  ntrr fcrr l inrbs on srr ike. For this crazy crusading hikeJ

And i t  is al l  very well  to say

"\(/e carl reform our blighted laws

Faith is the only way"

'Were 
i t  not for man's sad f laws.

For to cl ' range rhe appoinrmenr of judges

And to speed a lawyer's case

Is to dream that greed and grudges

Can be cleansed from the human racel

What  I  rea l ly  need is  sa l t

To keep body and mind in rone.

I must remember that faral fault

Or again have cause to groanl
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CI-{APTER 6.

BUDDY LEE'S CLAIM IN THE B.C. SUPREME COURT.

After I resigned as a practicing lawyer I sold my practice and took with me

certain clients, including Buddy Lee, who for lack of funds could not obtain other

counsel. The Law Sociery rules al lowed me to act as long as I did not take a fee.

We had lost the Federal Court appeal to do with Buddl"s dismissal but there

remained his claim in the Supreme Court of British Columbia for damages for his

boyhood accident. Soon after I  resigned came a bombshell !  The defendant's law),ers
brought an application for "Summar;,Trial" to prevent Buddy from having a tr ial

where he could give evidence personally before a judge.

It  is necessary to give some background on the "Summary Trial".  Ir  is a B.C.
procedural short-cut that does not exist anpvhere else in the Commonwealth or the
l, lni ted Sraces. In B.C. a parry to a civi l  law suit  can on rwo weeks' norice require the

other side to write down al l  i ts relevant evidence and submit to a "Summary Trial".

Essential ly the procedure turns the tr ial  into a chambers appl icarion. The judge can
render judgen'rent without hearing the evidence i  He or she has the discrerion to order

a proper rr ial .  In my experience with enougir resources, determinatioi ia"d . iperience

couusel can usuall l 'obtain an order for a proper tr ial .  However, a person of slender

means and with no lawyer or alternatively'  an underfunded lawyer who does nor have
the resources to prepare the required aff idavits and marerials is ar a tremendous

disadvantage.

The rule f irst came into effect in 1983 and in 1989 was expanded so rhar a
sunlmary tr ial  could be held even though one parry had f i led a jury norice. In effecc the
rule rhen abolished both the r ight to tr ial  as we have known it  and also the r ighr to jury

in  c iv i l  cases.

Over the last rwo years use of the" Summary Trial" has been greatly

expanded to assaults, motor vehicle mishaps and many orher kinds of claims. The
procedure can be used even i f  there is a confl ict in evidence. A parry or witness musr
sir in the back of the courcroom and hear the judge pronounce rhar his or her evidence
is uot bel ievable though he or she has not been al lowed ro say one word of evidence to
rhe judge. According to rwo senior administrat ive judges more rhan half rhe civi l  tr ials
in che Province are now held under rhe sumnrar) 'rr ial  procedure.

The most extraordinary thing about the B.C. "Sumnrary Trial" is rhar alrhough
it is a radical departure from the tradit ions of the common law in effect everlu,here else
in the world there has been no debate on i t  in either the press or Parl iamenr. lr4osr
ordiuarl 'people are alarmed and honif ied to discover the law has been so profoundly
chartged. They are not aware that here they can be deprived of rhe r ight ro give

evidence in person at a tr ial  before a judge. Free speech in Brir ish Columbia has been
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struck down in the forum rhat is most cr i t ical to rhe individual, rhe civi l  rr ial l  Few are
aware of that fact.

The rwin rights to crial and to a jury are rwo pillars of our democracic heritage.
With respect to the r ight to a jury tr ial ,  the norice that the B.C. Supreme Court
requires be sent out ro every civi l  law juror puts ir  this u,ay:

"The r ight to a tr ial  by a jury of one's peers is a comerstone of our

democratic sociery and is one of i ts oldesr inst i tut ions. I t  exists co
prorect individual r ights and ro involve rhe communiry in rhe

adminiscrat ion of j  ust ice."

According to the new Summary Trial rule that r ight no longer exisrsi

I  have opposed t l ' re procedure since i ts inceprion and over rhe lasr
rwelve years have foughr approximarely f i freen applications for Summary Trials. In al l
of these applicacions either the opposing side or the chambers judge relented and
agreed to a conventional tr ial  u'hen they real ized the pandora's box of consti tut ional
issues thar awaited them if  t l iey persevered in trying ro prevent my cl iencs from
speaking at tr ial .  I  wanted to get the consti tut ional issues inro rhe Courr of Appeal bur
thar could not be done because every t ime we succeeded in obraining a conventional .
t r ia l  in  thzat  par t icu lar  case.  That  resu l t  was due ro  the inherent  consr i ru t iona l
weakness of the Summary Trial rule and the unwil l ingness of judges ro unnecessari l l ,
explore the issue.

In 1987 afrer ru,elve ) 'ears of f ighting the val idiry of the "summary tr ial" and
l ' tever having lost a case to take to a panel of the Courr of Appeal Icame across
something that appeared co be manna from heaven! John Silbernagel, a man who was
not a cl ient, came to me with an action he had starced for damages for an assaulr on
him. The defendant had applied for Summary Trial.  John Silbemagel was indignanr
rhat his r ight to give evidence oral ly was to be raken awa),. I  suspecced that i f  I  rook
che case iuto chambers for him our appl icat ion would succeed for the usual reasons.
The judge u'ould take one look at rhe complicated consriturional issues and to avoid
deciding them would grant a tradicional cr ial.  Si lbernagel would win bur once again I
u'ould be thwarted and would not be able to get the marrer before the Courr of
Appeal l

However, Joltn Si lbernagel, who was a stevedore, thought he was well  able to
represent himself and having a son"rewhat combarive nature was looking forward to
presenting au argument of his own making. In summary, his thesis was thar there is a
right to a jury because al l  judges can not be trusted and are fundamental l l 'biasedl I
ktteu' that argunient was doomed and would be l ike a red f lag to a bul l .  No B.C.
Supreme Court judge would resisr the urge to disnriss his motion no marrer whar other
good alternacive arguments he might have. I  therefore gave hinr a sumn')ary of m1,
t 'ar ious consti tut ional arguments against sumnlar) ' tr ial .  My stracepn'was thar l ic would
lose in  the B.C.  Supreme Cour t  and then he would ask me ro  acr  for  h im on appeal .  At
last lu'ould be able to get the vital issue up to the fourth f loor of the courr house to rhe



3 )

3 0

ful l  Court of Appeal!

Unfortunatel l '  the strategy worked at f i rst but then backfired. John Silbernagel

presented the summary of my arguments along with his own beloved argument that al l
judges are biased. A Supreme CourtJustice dismissed al l  Si lbemagel 's submissions

including mine using quite scurr i lous language and withour giving any decai led reasons.

So far t l te srraregX,worked. The issue of the r ight ro tr ial  could at lastbe addressed

before the Court of Appeal. However, John Silbemagel, now f lushed with the spir ir  of

batt le, decided to take his cause to the Court of Appeal without m)' acring for himi

This developn'rent spel led disaster. I  knew that even i f  he dropped the argumenr of bias

the Atrornel 'General 's counsel would make r ings around him. He did noc have rhe

legal training or experience co f i t  together properly the various necessar) 'pieces of nr1'

legal arguments. I f  he paraded those argunlents in wharever form before che ( jourt of

Appeal and lost, I  would be prevented from using the same arguments again . Once a
principle is decided in the Courr of Appeal i t  is very dif f icult  co overcome char decision
with our presel 'rr  rules of binding precedenr.

I t  so happened that at that t ime I managed to get al lot l ' rer Sun'unar1' f l inl

cha l lenge ( in  another  case)  to  the Cour t  o f  Appeal .  L ln for tunate l l 'S i lbernagel 's  case

u'as ahead of mine. I  tr ied to prevent hinr frorn losing and marcl i ing us al l  ro doonr. I

app l ied to  consol idare our  appeal  w i th  h is .  In  that  wa1 'S i lben ' ragel  cou ld  present  h is
case and I would be able to speak to the same issues before the same panel of judges.

I Infortunatel l ' ,  Si lbernagel had his appeal set for hearing a Gu, monrhs awa], and i f  r i re
nvo appeals were consolidated exrra t inre would be required and anotl"rer date u,ould

have to be set for the consolidated appeal. Si lbernagel did not wanr to be dela1,ed. The
At torney Cenera l 's  counsel ,  a  sk i l l fu l  tac t ic ian,  c lear ly  d id  not  wanr  the lega l  issues
properl i '  argued aud was del ighted at rhe prospect of my consti tut ional argunrents being
prc-seuted to the Court of Appeal l ike so much hash-brown b1'a srevedore. She made
an impass ioned p lea to  t l ' re  cour t  rhat  de lay should  be avo ided ar  a l l  cosr  and r l ra t  l r4r .
S i lbemagel  should  have h is  day in  cour t  as  soon as poss ib le .  Mr .  Jusr ice Hol l in rake
agreed and directed that Si lbemagel 's appeal proceed u,i thout counsel and withour n1\ '
submiss ions.

Wlien the day for the Si lbernagel appeal carne I had ro u,arch from rhe back of
t l ie court room while john Si lbemagel expounded on the errors of rhe rr ial  judge. He
irtcluded some of the materials I  had earl ier given hinr but was unaware of rhe gaping

l ioles aud iuconsistet 'rcies in his argunlents. He argued human righrs principles where
they' simpll 'do not apply! Then he asserted a r ight to jury in civi l  cases going back ro
Magua Car ta  but  I  knew and the Clour t  o f  Appeal  judges knew rhar  s impl ) 'was nor
t rue l  He was missta t ing and overs ta t ing h is  case.  In  a  shorr  judgemenr  the courr

uuanimousll '  agreed that there was uo merit  whatsoever ro Mr. Si lbernagr-l 's appeal and
chey dismissed ir with coscs. Just to make matters ult imatel lr  worse Si lbemagel rhen
appealed to  the Supreme Cour to f  Canada where he rece ivedprec ise l i ' the same curr
treatlr)ent.

Such \  ras  the s i tuat ion when Buddy Lee 's  case came on fc i r  hear ing b1 '

summaq' tr ial .  I  kueu' t l iat i f  Buddy l tad a jurl '  rr ial  he would make a big impressit ,ru ou
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a juq' and we u'ould l ikel i 'win. On a summary tr ial  without oral evidence and without

a jury the scales were t i lced against him. Nor could we afford al l  the doctors'  aff idavits

and transcriprs thar would be required at a sunlnlar) '  tr ial  in addit ion co rhe trormal

tr ial  preparation.

In the Court of Appeal the defendant's counsel was cooperative aud we

managed to get the issue of the val idiq,of the summarlr tr ial  before t l ' re court b) '

agreenleut. The Attornel 'General 's counsel defended the val idit l 'of the Summarr, '  J11sl

rule. As expected she maintained that the court had alreadl '  heard the issues in

Silbernagel and that there was rro point in re-l i t igating matters t l ' lat the court had

previously decided. The facr that the Supreme Court of Canada upheld the Si lbernagcl

decision furt l ier assisted her in her argunrent.

On the Appl icat ion for 'Lear /e  to  appeal "  I  t r ied to  d is t ingu ish the Si lbernagel

case but the presiding judge would have none of i t .  Tire fact that issues in r l ie

Silbemagel case had been presented by a stevedore u'ho was clearly out of his depth was

considered to be in'rniaterial i  As so often happens in our courts common sense was

ignored in  deference [o  "estab l ished law" .

I r lren rr ied to presel]t  a l lew argument to do with the Court Rules Act. Ir

seemed to me a r/BO'conrpel l ing argument and l iad the grear advantage of noc having

been ment ioned in  the S i lbemagel  case.  However ,  on leave appl icat ior rs  r l ie  judge can

l inri t  the lengtl i  of oral submissions. Tl ie judge asked me how long i t  would take me ro

make nr1 'subr t r iss ious ou rhe po in t .  I  sa id  "seven rn inutes" .  H is  lordsh ip  a l lowed n ie

t irree. I  kneu, Iu'ould l)oc even get to r ire f irst base of n1)'argunlent in three minures st-r

I  had to sa)' that I  was afraid I  could l ' rot do ir  in t l ' rree. Hou'ever, I  asked rhat I  be

a l lou 'ed to  proceed in  v ieu,of  the impor tance of  the issues at  scake.  The judge s tuck t , r

lr is guns and would not al low more than three minuces. I  had tc'r  si t  down u' i thout being

able to make m1' ke1'point. To argue with a judge after his rul ing is not protocol. Our

nrot iou was then d isn i issed bv Mr .  Ius t ice Hol l in rake.

I then attempted to appeal his decision to a three judge panel. However, r lre

court registry would not accept the appeal motion unless Buddy Lee posted a fee of

$206.00.  Despi te  s t renuous le t ters  to  the reg is t r l 'and the ChiefJust ice the cour t  u ,ou ld

not  change i ts  pos i t ion t l iough for tunacel i , i t  d id  lacer .  At  the t ime i t  seenred as i f  we

had f ina l l i '  n re !  a  br ick  wal l  .  Buddl 'was prevented f rom proceeding u, i th  h is  appeal  for

lack of morre) '  to pay courr feesi

I t  u,as at chis nrost frusrraring point that I  deparred fcrr Ortawa on my bicycle. I

contented nr1'self  b,v actaching the Nocice of Appeal which the registry refused rct

accept u' i thout a fee to rhe pi l lar outside the court house along u' i th an clpe'n lerter to

the ChiefJust ice o f  the Cour t  o f  Appeal .  (Copies o f  those documents  appear  ar  rhe end

of  th is  chapter . )  I  suggested Buddy v is i t  the cour t  house regular l i 'wh i le  I  u 'as  au,av and

r. '- fasteu the notice on t l ' re pi l lar but on no accoul 'r t  was he to chal lenge rhe c,rurr

i rouse sher i f fs  author i t l ' .  Subsequent l l 'u 'hen Iu 'as  awal ' ,  i tu ,as taken dou 'n  and he u 'as

to ld  b1 ' rhe sher i f [n( ) t  to  rep lace i t .  Be ing the lau,ab id ing soul  rhar  he is ,  l ie  conrp l ied.
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Ju ly '  15 ,  1998

The Honourable  A l lan McEachem

t)h ie f  j  us t ice o f  the Courc o f  Appeal

It4af i t  please your Lordship,

RE:  Buddy L ip  Y ine Lee vs.  Buck Yine Lee (CA 024686)

As 1'ou ma1'know, I  have represented Mr. Buddy Lee, appellant, in the aboye marter. I  am seldirrg

You rhis letter to give l tot ice that l ie desires to appeal the decision of Mr. jusrice Holl inrake ntade jul1,

7, la9E denf ing N' lr .  Lee the r ighr to speak ar his own tr ial  and denying him rfte r iglrr to a jurl ,ar rhar

t n a l .

I t  is  submir red that  rhe under ly ing issue on the appeal  i tse l f  is  the e f fecr  o f  Rule  1BA,  a  ru le

draf tcd ( in  par t ) ,  iu t rodr . rced,  chat t rp ioued ( in  o f f ic ia l  memorapda)  aud thep g iyen geperous

inretpretar ion ( in  Insp i ra t ion Management)  b1 'yourse l f .  The subnt iss ionsu 'h ich Hol l in rake J .  re fused

(for lack of r inre) to hear are charges that Rule 18A is inval id because i t  purporrs to abol ish both rhe

righr co tr ial  and the r ight ro jury tr ialu' i thout rhe necessary approval of the legislature. That is by,p..,

l l ' l ! -al ' ls rhe onl l '  grouttds of appeal but I  take the l iberq' of enclosi lg a brief sunln.rary of rhose

subnr iss ions as rhe) ,  re la te  ro  jury  t r ia ls  as Appendix  A ro  th is  le t ter .

Unfortunatel l '  these ntatters cal)not be placed before a three judge pa6el ofyour courr because

tl lr ' rc is a rule u'hicl t  nr i t igates against t l ie interest of the ver) '  poor and u,hich l  am told bl,your courr

rcg is t r f  is  un i forn l  and in f lex ib le  in  appl icat ion.  Ind igent  persons who are de l ied permiss iop cc- r  proceed

br  a  ( - )our t  o f  Appeal  ChambersJudge are not  a l lowed to  appeal  un less rhey pa i , the courr  fee o f  $208.

The facr  that  they 'are ind igent  and therefore unable  ro  pa) , rhar  fee is  apparenr l ) , .or1r 'O. r .O

inrmarer ia l .

Theref t r re  the ru les o f  your  cour t  as  incerprered by i rs  jusr ices and of f ic ia ls  do lor  pern i t  Mr .

BuddY Lee (u'ho was found by Mr. Juscice Holl inrake to be truly indigenr)ro place rhe aforemenriorled

nratters of rhe r ighr ro a jrrry tr ial  before the Courr of Appeal.

I  do r tor  u ' ish  to  t i re  1 'ou u ' i th  uuuecessar) ' rnater ia l  buc chere is  a lo ther  n la t ter  u ,5 ic6 a t

l i rs t  g lance has uo bear ing on the preser) t  mat ter  br . r t  u ,h ich l  th ink  is  re levanr .  I1  a  conrp lere l l ,

separate actiot ' t  in the Federal C)ourt,  Mr. Buddy Lee clainted that he was disnissed afrer f i r ,e years

$ 'ork i t rg  r ' r ' i thout  n t ishap as a  s tevedore b1 ' reason of  h is  emplo l ,er 's  pre jud ice ar is ipg f ronr  6 is
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haudicap. He al leges thar his employer's servants repeatedly referred to him as a "misf i t"  or a

"fuckup". After approximarely thirteen years of l i t igat ion, Federal CourrJudge Muldoon found

that the emplol 'er had indeed refened to handicapped persons in general and Mr. Buddy Lee in

parricular as a "misf i t ."  However, he rhen ruled rhar disabled persons in general and Mr. Buddl '

Lce iu part icular are correctly described as "misf i ts." ()n appeal objection was taken ro thar

conc lus iou butboth the Federa l  Cour to f  Appeal  and the Supreme Courrof  Canada dec l ined rhe

appea l .

I t  u'as ft tr  that reason that after rhirt l 'years of practice, I  felr obl iged December 30, 1997

to res ig t r  as  a t r , r f icer  o f  the cour t  and as a  pracr is ing lawyer .  I t  seemed to  me that  rhe words of

Ir{uldoon J. exempli f ied the contemptuous atcitude of our courrs ro the handicapped and the very

po()f .

I  u ' i l l  nor  labour  you wi th  t l ie  o ther  compla inrs  that  I  have,  a l l  ro  much rhe sanre e f fecr

rhar  r l ie  larv  unfa i r ly 'd iscr i r l inates againsr  the poor  and the handicapped.  Suf f ice i r  ro  sa) ' r l rar  I

artt  sett i l ' Ig forth on m1'bici 'cle ro travel to Occau'a with rhe inrenr of (a) burning my robes on rhe

steps of  the Suprenrc  ( lour r  o f  ( . lanada,  (b)  present ing a  pet i r ion on behal f  o f  che poor  ro  rhe Chief

. |us t rce,  rhc lv l in is ter  o fJust ice and che Pr ime Min is ter ,  and (c)  ra is ing funds for  Mr .  Lee ro  furcher

h is  cause and in  par t icu lar  ra ise the $208 requi red by 'your  courr  co appeal  rhe dec is ion of

F l , l l i n r a k e  J . A .

l f  I  anr  successfu l  in  ra is ing r l te  a forenrent ioued sum, Iexpecr  l r4r .  Lee u, i l l  app l1 , (probabl i ' in

:cprentber) for al) exteusion of t inre * ' i thin wli icl i  ro appeal and pay rhe requisire f i l ing fee.

In  t l te  meaut in le  Mr .  Lee in tends co post  th is  open ler ter  and at rached unf i led

appl icar ion to  \ /aq '  ro  the f ront  o f  rhe cour thouse bu i ld ing.  In  rh is  wa) , ,  a  publ ic  record o f  h is

pos i t io t r  ( rvh ich has been denied)  u ' i l l  be mainra ined.  Mr .  Lee wi l l  v is i r  r f te  courr f iouse da i ly  a ld

i l - thc  s ign is  rakeu dou,u u ' i l l  rep lace i r .  Hou 'ever ,  as  Iexp la ined to  che comrniss ioner  a t  rhe

el lrraltce to the courthouse, Mr. Lee is law- abiding and i f  he is told bi 'a represenrarive of the

c( )Lr r t  or  the po l ice to  ren love th is  not ice he u ' i l l  do so.

These documeurs are to be appended to a pi l lar in front of the enrrance and not rf ie

g lass.  \ \ /e  respect fu l l l , -suhnr i t  that  g iven the above c i rcumstances the) ,be permir red to  ren la lp .

\ ' , r  urs trr.r l1,

I ) L rga l . l  E .  (  ) l i r i s r i .
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APPENDIX A

Summarl 'of  Crounds of  Appeal  which Mr.  Just ice Hol l inrake decl ined to hear.

( 1 ) Parl iament has never intended to abol ish the r igi i t  ro a jurl '  rr ial ,  a r ight exist ing in ever),
orher conlnron lau' jur isdict ion of the u,orld. Section 7 of rhe 1989 Court Rules Act which the Crou'n claims
\ \ 'as  an act  o f  [ 'a r l iament  va l idat ing rhe ext inc t ion o f  the r ight  to  jur f  in  c iv i l  cases was moved and debated b1 '
I 'a r l ia tner tc  u ' i t l tout  t l te  knou ' ledge of  the inrended ef fecr  o f  the acr .  Ar  the veq 'same r ime,  as Par l iamenr
cons idered the leg is lar iou,  Rule  lBA was be ing amended on the inscrucr ions of  the Arronrey Genera l  rc r
rcnt()\ 'e rhe r ight to jur i ' .  ln other words, Parl iament was deceived and the rules i t  purportedl l '  r ,al idated were
changed af ter  debate and before the Acr  came in to  e f fecr .

(2)  The forgr - r ing is  ev ident  f ronr  the B.C.  Gazetce Apr i l  18,  i989 (p .89) ,  Ju l ) '24,1990 (p .440) ,
> r ' t ) t cn r l ) ( - r 4 ,  1990  (p .463 ) ,  and  B .C .  Hausa rd  May9 ,  1989  (p .6673 ) ,  May  31 ,  l 989  (pp .7106 -7107 )  andJune
: ,  l aSa  1pp . i205-710 i )  .

(3)  Tt ra t  mat tL- r  is  uot  s inrp l l 'a  mat ter  o f  po l i t ica l  or  h is tor ica l  in teresr  bur  has a lega l  bear ing on
l 'hcrher  Par l ianrent 's  iu tent icn was to  preser \ /e  or  abol ish the r ighr  ro  jury  r r ia ls  as set  for rh  in  Secr ion i7  o f  rhe
)uprcnrc  ( )or - r r t  Act  and e lsewhere.

(4) l-hc-refrrre, i t  is respecrful l l 'subnrirted thar there is a t inre honc,ured tradir ion ofconmon lau'
r r )L t l ' rs  thr , , t tghor" l t  the u 'or ld  that  act ions,  such as thar  o f  l r4r .  Lee,  which are wel lsu iced ro  a  jury  be l ieard b1 'a
lLr r t .  I t  rs  lurcher  su i rmi r red that  that  r rad i r ion noc be suspended wi thout  the consent  o f  Par l ianrenr .

I t  is  as tou ish ing to  n le  that  we should  a l low the r ight  to  r r ia l  and the r ighr  to  g ive ev idence
itr persou to be nibbled to death without a word while a National debare rages ol i  rhe r ights
of  a  pcdophi le  to  possess p ic tures o f  ch i ldren be ing sodomized.  We t ru l l ' "s t ra i r . r  on a  guar
at td  s lva l ic tu '  a  cante l  "  I

Th.. dinrensictu of our error is enlarged when w,e exanline che hisrorl 'of the comnron lau,
t r ia l .  I r  was evo lved over  the centur ies  to  preverr t  a l l  k inds o f  unfa imess.  I t  gave rhe
claiuratrr the r ight co speak f irsr and in his own words. I t  gave borh parries rhe r ighr co resr
the adverse u ' i tnesse 's  verac i t l 'b1 'c ross-  exanr inat ion in  f ronr  o f  a  judge,  the r ighr  to
s i tbpoena unu ' i l l ing\ r ' i tnesses,  the r ighr  co have a reasonable  r in ie  wi th in  u ,h ich to  prepare
fcr r  r r ia l ,  the pract ica l  ab i l i t ) ' to  appear  u , i rhouc counsel  and s t i l l  have a reasonable  chance of
r i ' i t ru i t rg  and a l iosr  o f  o ther  r ights .  A l l  the h i rherro  sacred r ighrs  are ser  as ide in  the bo ld
soc ia l  expe r imeu to f  r u l e  18A l  We  have  no t s imp l ya l l owede r ro r t o  c reep  i n ro  rhe  l au ' .  We
have betrayed our heri tage, one that has brought us closer to true democracy' and personal
f reedom than an1 'o ther  s) 's rem 1 'e t  conceived l

Frotn rhe point of view of a practicing lau,yer to express sr.rch sentinrerl ts u'ould only
aI ienare the ( , ]or - r r r  o f  Appeal  i  Fron i  the lau ' ) 'e r 's  n lore pracr ica l  po inr  o f  v ieu, f ig l r t ing a
case iu  the ( - 'o t r r t  o f  Appeal  is  a  l i r r le  l ike  p lay ing a chess gan1e.  Mora l  argunlenrs  car r ) 'as
l irr le u'eight as popular opinion. I t  is the practical consideration thar are the mosr rcl l i lg
in  the Cour t  o f  Appeal ,  nrore so than anyth i l lg  e lse inc lud ing the lau,  i tse l f .  I r  is  a l l  ver i ,u ,e l l
to  argLte that  the lar i ' reqr . t i res  a  cer ta iu  resu l t .  However ,  to  push a Cour t  o f  Appeal  judge
i r t ro  dcc id ing in  a  \ \ 'av  he or  she does not  th ink  is  pracr ica l  is  usual l i 'as  use less as pushing
scr iug.

In  n t1 ' \ ' ie \^ ' ,  uoue of  che ( . )our t  o f  Appeal judges want  to  inva l idate  rhe Sumnrar l 'Tr ia l  ar
th is  srage.  Thel 'see too r l ran) 'pract ica l  d i f f lcu l t ies .  The cr f  ing need ro  makc proceedings
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faster gave birth to the Summary Trial.  That need is now greater than ever before. J udges

are under the impression that i f  rhe Summary Trial is abol ished, the court tr ial  l isc wil l  be

inundated and we wi l l  never  carch up.  I  suspect  a  proper  scudy would show that  rhat  is  noc

so. In an)'event the real answer is to reform the court 's t ime-consuming and archaic

procedures so as to shorten proceedings. That is the correct approach and not to throu' the

babl 'out with the bathtub and abolish the r ight to tr ial i .

Another reasol] u'hi,  judges support the "summary tr ial" is thar they l ike things neat aud

ridl ' .  I t  is nice to have al l  the evidence neatly bundled inco af l ldavirs, readi l l ' tabbed and

referenced to u,r i t ten submissions. The alternative, the cradit ional tr ial ,  requires the judge

ro scrupulously' take notes and hear da1's of boring oral evidence. The fact that rhe
"evidence" in most Summary Trials consists of words chosen by a lawyer is lost on most
judges. Thel 'are more interested in intr igui l ' rg points of law than enduring hours of boring
ora l  ev idence to  determine whar  rea l ly  happened.

Such pract ica l  cor is iderat ions have unt i l  recent l l 'endeared the sumnrary  r r ia l  ro
judges.  Hou,ever ,  the de luge of  summary t r ia l  app l icat ions in  recent  months is
beginning [o \^/orr] 'sonle judges and lawyers. I t  is obvious that some of these
appl icat ions have l i t t le  chance of  success and are made for  the purpose of  f lush ingout
infornracion, recluir ir ig the respondent to comnlir his or her posit ior l  to paper or exhaust
i t  in to  sur render  or  set t le rnenc.  The t ide is  beginn ing to  change.  Some t r ia l  judges are

i rav ing doubts .  L i t t le  b1 ' l ic t le  the publ ic  u ' i l l  becon ' re  aware of  the loss o f  rhe r ight  to
speak irr court and there ma1' be enrbarrassing questions. Sonre our judges are sensit ive

to pr-rbl ic opinion. As t ime sl ips by' rhose judges wlio drafred Rule IBA and have a
vcsted personal  in teresr  iu  ics  preservac ion wi l l  rer i re .

There is  another  s t rareg ic  cons iderat ion.  A power fu l  commit tee of  judges and
lau'1'ers is u,orking ton,ards shorrening procedures for rradit ional tr ials. Some c,f i ts
rcconmrendar ions are a l ready ' law.  I f  these re forms work,  the cr ia l  l i s t  nra l 'shor ten t t - r
t l te  po inr  chat  the Summar l 'Tr ia l  procedure wi l l  seem to  some judges less necessary .  I r
is rherefurc a reasonable hope that rhe Court of Appeal nla) ' ,  at least to sonle extent, be
prepared to look agaiu at the val idity,of the Summary Trial in t i re future.

I sonretinres submir poenls to judges u, i th m)'submissions. I t  is possible to make a
point u' irh a poen'r thar otheru' ise might be tc'ro confrontat ional. The folkru, ing is a
p icce u,h ich I  le f t  * ' i th  the Courr  o f  Appeal  before leav ing for  C)c tawa.  l t  concerns
Sutnrnrarv Trials and the underly' ing changes in att i tude that have occurred in our
courts since the Sumntar; 'Trial rule was introduced. I t  presents my overal l  picrure of
developnrents  in  the lau '  in  i ts  t rue human perspect i \ /e .

HEARTS OF STONE IN A COURT OF STEEL

It rrsetl to be that jrrdges srnile tl selclorn on the berrch ,yet unduneath slrouecl

cotnfrctssion for tlrc poor and oppessed. Nou.' judges srnile and exttde cornpassion but

rtrrdenrectlr they hocre so crrt tlrern-selues off fron the real world tlwt thq qrrestiorr

whether the "[toor" or "opftressed" erist. Thq acqtdt rirninah for obsc.ine "lnnnan

right.s" rnrderstood orrly to tlrerruelues, split rneoningless lrcirs dnd notr, tlill not eo,en

Iteor the c,oices of tlrc f>oor and oppresscd. Tlre clrnnge iltlwart is rnani/estcd by the

I)ictr{?'e.s of lnonirrent retired jrrdges hrorg in tlre hall on the third floor of tlre Vmrcorrt,er
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Coun Horrse. Until altout fiftear yedrs ago thq wue gritn orrd unslniling. Tlre lost

few are srniling. The ltraue new age of srniles frorn jrrdger with gteat log:.cal lrniru brrt

no heatt was lrcralded irr 1984\ry Mt. Jrrstice Meredith. He fnonounced that ights of

pnrties to gue oral euidence dt tnal are: "relics of a bygotte age".

At about the sarne thne the Coun Horce was tnoued fron the old

brrilding cotutnrcle d of stone to drc new ore ctcross the road crhich under its outq*,ard

/rucia is corrstnrcted of steel.

It qpr,"- orrce soid of the ncu.r that " tnat of steel rrsed to snil ships of wood hrf noq.,

nen of woorl.srril ships of steel!" ft cor be said today: "Jrrclgcs withheans of steel rrsed

to sit ilt a courllrotrse o/ storre lnfi .now jrrdges with heats o/ stolre sit ilr a courdrotse of

steel.

"I-ronr a Lr1'gone age,

Is  ehe r ight  to  speak at  t r ia l " .

I  nrust  conta in  r11) '  rage:

)  Lrc  h  u 'ords de l l le  l

\ \ / i rh  a  hear t  o f  s rone

In  a  c , ru r t  bu i l t  t r f  s t ee l

A judg. '  reads a lone

And ignores u ,hat  is  rea l l

l l  a  u ' i r ncss  u , i r h  a  t ea r

)avs " l  havs a  r ig i r t  to  be heard?"

H is  eneml '  ca l l  snee r

"Tr ia ls  are absurd l "

" ' l ' r i a l s  a re  t ( ) ( )  l ( ) nq

,And hard to  pred icc .

-f  
r ials arc \ \ /rol)g;

l- lcrc r ' . .-rr.r  are l ickedl"

A Judge of  o ld

In  that  p ic ture on the wal l

Is  above th is  race,

A nran scanding ta l l .

This nran of sreel

In  h is  cour th( )use of  s tonc

V/ou ld  not  s toop to  th is  dca l

Keeping people  f ronr  h is  thronel

The face on the u,a l l

Has carrse to  not  smi le .

He deplores from l i is hal l

Th is  cour t  process of  gu i le .

Was i t  in  a  "b i 'gone age"

That  men dared to  be r ighc l

Are judges st i l l  sage

Or do r l iey'fear to f ight?
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Judges l is rened and heard

Jo the r ich and rhe needl ' .

l - l ieir  hearts could be srirred

Yct  in  ca lnr  rhe l '  u 'ere  speed; , .

ln  th is  age of  sc iences

\\1e are desperarel l '  u 'ed

- l i r  
r i n re  sav ing  app l i ances

) 'c t  in  haste \ \ ' c  are  deadl

l n  a  head l , r ng  rush

\ \ 'e  dec ide paper  is  fasrer .

I ' e , r p l e  s tanu le r  and  b lush

(  lonsunr i r tg  t i r t rc . ,  our  f rue nraster l

f l r .rr  th. 're is ver hopc

F,  r1 , , l . , r  speeJ ing gc l lera t io l '1 .

I In ' , - '  hang b1,  a  rope

I  h i s  kanga roo  a l r on r i na r i on l

Thcr . '  i s  in  the Oharrer

I ' r . ' . 'd,rni f ,rr  r .rs slaves.

( )rrr iarhers \. \ /erc sntarter:

Nlav thc1, ru le  f ron i  t l ie i r  graves!

Ma1'  our  anc ie l l t  co l ls t i tu t ion

Magna Car ta  and a l l

Make t r ia ls  an insc i tur ion

Too sacred to fal l .

I f  t r ia ls  cou ld  be heard

Beft,re memories fade

Just ice would be served

And the lau,obei 'ed.

And i f  rve again  cau darc

To cal l  on rhe Lord

Ou  rhac  day ,we  u , i l l  ca re

And carr l 'h is  su 'ord.

There is  on l i 'o l le  wa) '

Such mirac les u , i l i  conre:

Wh i l e  a l i ve ,  i n  ou r  da i ,

We must  repent  u ,har  u 'e  have done l

Then u ' i th  l iear rs  o f  pure sree l ,

And  p r i nc ip l es  se t  i n  s rone ,

We lawyers carr feel

And as humans be knou,n.

I r  is  tempr i r tg  to  descr ibe the p l ighr  o f  Buddy Lee so le l f  in  rernrs  o f  pr inc ip les apd
ideas,  f rcedt t tu  o f  speech,  rhe r ight  to  a  jun 'and the such.  However ,  rhere is  another
uh , , l c  aspec r  r o  h i s  s t , r 11 ' , r f  access  t o  j us r i ce  rha r  i r as  l i r r l e  r o  do  u , i r h  such  p r i nc ip l es .
l )c rso l ta l i t ies  are o f reu the ke1 ' .  An imposs ib le  and un just  lau,can l ' re  rendered jusr  b i ,a
k i ndh '  j udge .  An  un fa i r p rocedu ra l  r u l e  can  be  c rue l  i n  r he  handso f  an  up r [ i l k i qg
, , f f icer  o f  t l ie  coLrr t  but  another  u ' i l l  f ind a  \ \ 'a ) ,around i t .  These , rbservar ions appl l , to
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coLl r r  c lerks  as much as to  judges.

A case in point was Buddy Lee's appl icat ion to appeal. The single appeal court
judge refused our appl icat ior) bur he did agree that Budd),was indigent. Indigent

l i t igartts do uot uornral l l '  have t<-r pay courr fees. \Yhen I tr ied ro appeal his decision a
court clerk refused to accept our appl icat ion without a fee of $208.00 noru' icl isranding

Buddi '  had been found indigent by the court and could nor afford the fees. As events
rurned out the clerk had made a mistake which eventual l l '  was correcred br,rr rhat

nt istake delayed us over six months and required much sacri f ice. There was anorher
c lerk  u 'ho had prev ious l l 'worked at  the sarne Courr  o f  Appeal  u ' icket  u ,ho would never
have nrade such a mis take.  I  kneu,her ,  had n ler  her  husband and l iad u ' r i r ten the
l i r l lou ' ing poenr  about  l rer  a  couple  o f  y 'ears  prev ious l l ' :

A BEACON OF IUSTICE.

A t.rll lrlrrclc ltrdl works os a f-rling clerlc in tlw Couft Regrstry. She hc-s a paticnce antl rctdiance tlrtrt
crtllus cnd grritles the rnost cantankqorr.s litigarrts. I ducouered her secret u,,lrarr I saqr lrer
letnring orr the ann of her tall white hrr.sbcrnd .

Et'.'tt n$air lcr*'.s ctttr l'te. ilrterfnetetl ruith jrrstice lry srrch loc'ing solls as shc!

)h r '  sh ines  b r i gh t  and  b lack

L ik . '  i von '  s l l ( ) \ \ ' .

\ \ ' i r . i t  i t  hc r  knack

(  ) f  kceping thar  g lou,?

l - Je ,  an  aweson le  beacon ,

Sc renc  u ' i t h  pou ,e r

(  . a r t r t o t  $ ' e a k e n

I)or i  r . - r 'c 'J  bv his f lou,er .

\ \ ' . 'd  r , ,  a  l ighrhouse Mal iogany ' to  rhe ro( ) rsr

I a l l  and  n ,h i r e ;  To  t he  co re  o f  he r  b ra in ,

( ) rou, ing u , i rh  rhe r ighr  spouse:  B lack as your  boors ,

Is  rhc key '  to  her  l ighr l  There 's  no f law ro  her  gra in .

The l ighrhouse keeper

Has l ie r  own donra in .

She is far, far deeper

Than u'hat she would feign!

A l ighthouse blossonr

Wirh perfume strolrg,

Eveu her  (  )orpus Cal losunr

Knou,s r ighc fronr wrol lg.
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l r  is not jr .rst her to\\ /er Sire makes al l  t l ie dif fe rence

Tl rar  she cares for  and scrubs l  To a despai r ing sou l ,

To the shipu'recked irt  her power Who expeccing indif ference,

Sh.  saves,  ne\ /c - r  snubs.  Is  coaxed nearer  h is  goal .

The u,orld is lrer o] 'ster,

Not  nrere l l '  her  pear l ,

Though her e1'es ma1'be moister

When u ' i rh  h im,  h is  g i r l .

Th,rse u'hc' l  conre close,

Appca l i ng  t o  he r  coL l r t

] \ l  Lrsr prr 'parc f,rr a dose

t  ) i tough love of  her  sor r .

In rhe da1',  her u,ork

Is  protect ing los t  sou ls .

Cruel reefs there lurk'

Only she knows rheir holesi

Wi th  exact ing care

She guards against  nr is takes.

( , )n11 '  lovers  so dare

Feel  s t ranger 's  h igh s takes i

A pou 'er fu l  lad l '  I f  a l l  u 'ere  l ike  her

>h. '  gr . rards th is  cour t .  There wc. ru ld  be no need f . r r  c ( )ur rs .

1-,,  5,,111g.,n.- shadv Sr-rci i  faces der,. :r

Sh. '  is p.r l i re br.rt  sirorr i  t  Is from reefs co porrs:

B lack as the n ight

Her radianr face

Sends our  l ighr ,

A  beacon  o fg race .


