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[ 1] On Novenber 8, 2001, Regul ations inplenenting certain
provi sions of the Proceeds of Crine (Money Laundering) Act,
S.C. 2000, c. 17 (the “Act”) came into force. The
petitioners, The Law Society of British Colunbia (the “Law
Society”) and the Federation of Law Societies of Canada (the
“Federation”), seek to exenpt |lawers fromthe force of that
| egi sl ation. The Canadi an Bar Association (the “CBA’) sought

and obtai ned | eave to intervene.

[2] The petitioners challenge the constitutional validity of

the legislation and seek the following relief:

a declaration that ss. 5(i) and 5(j) of the Act are
inconsistent with the Constitution of Canada, and are
of no force and effect to the extent that “persons and
entities” include | egal counsel;

* a declaration that ss. 5(i) and 5(j) of the Act be
read down so as to exclude | egal counsel from “persons
and entities” referred to in those subsections;

* a declaration that s. 5 of the Regulations is ultra
vires the Act and inconsistent with the Constitution
of Canada, invalid and has no force and effect;

e interimand interlocutory relief suspending the
operation of s. 5 of the Regulations until the hearing
of the petitions;

e a declaration that ss. 62 and 63 of the Act be read
down so as to exclude | egal counsel from “persons and
entities” referred to in those sections;

e adeclaration that s. 64 is inconsistent with the
Constituti on of Canada, invalid and of no force and
effect; and
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* a declaration that s. 17 of the Act is inconsistent
with the Constitution of Canada, invalid and of no
force and effect.

[3] On this application, the petitioners, supported by the
CBA, seek interlocutory relief exenpting |awers fromthe
effect of s. 5 of the Regulations until the petitions can be
heard on their nmerits. They assert that s. 5 of the

Regul ations makes it a crime for every lawer to fail to
obtain and secretly report to a governnment agency, any
information that has rai sed suspicion in the course of the

| awer’s dealing with his or her client. It is left to the
subj ective opinion of the lawer to determ ne what is a
“suspi ci ous transaction”. The petitioners say this

| egi slation threatens the i ndependence of the bar and

solicitor-client confidentiality, and creates a conflict

between | awyers’ duties to their clients and their obligation

to report confidential information to the governnent.

[4] The respondent Attorney Ceneral of Canada (the

“Governnment”) opposes the application.

The i nmpugned | egi sl ati on:

[5] “Money | aundering” occurs when noney produced through
crimnal activity is converted into “clean noney”, the

crimnal origins of which are obscured. The |egislative
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pur pose of the Act, described ins. 3, is to enable
authorities to detect and deter noney |aundering, to
facilitate the investigation and prosecution of nobney

| aunderi ng of fences, to enhance |aw enforcenent, and to assi st
in fulfilling Canada’s international commtnents to

participate in the global battle against noney | aundering.

[6] The legislation creates the Financial Transactions and
Reports Analysis Centre of Canada (the “Centre”) and enpowers
it to gather information concerning noney | aundering,

i ncludi ng “suspicious transactions,” and to share it with

donmestic and international |aw enforcenent agencies.

[7] The Act received Royal Assent on June 29, 2000 and
portions of it have been proclainmed in force increnentally.
Part | of the Act is entitled “Record Keeping and Reporting of

Suspi ci ous Transactions.”

[8 On July 5, 2000, a nunber of sections establishing the
infrastructure for the legislative schenme cane into force.
Those sections included ss. 1 to 4 of Part | setting out the
Act’s definitions and purpose, Part |IIl which creates the
Centre, Part |V which provides the power to nmake regul ati ons,
and Part V which contains the offences and puni shnent

provi si ons.
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[9] Sections 5, 7, 8, 10 and 11 of Part | came into force on

Oct ober 28'" 2001.

[ 10] Section 5 of the Act describes the persons and entities
that are subject to Part 1. Wil e | egal counsel are not
named, s. 5 (i) refers to “persons engaged in a business,
profession or activity described in regul ati ons nmade under
paragraph 73(1)(a)”. Section 5(j) refers to “persons engaged
in a business or profession described in regul ations nade
under paragraph 73(1)(b), while carrying out the activities

described in the regul ations”.

[11] Sections 73(1)(a) and (b) provide:

s. 73(1) The Governor in Council may, on the
recommendati on of the Mnister, make any
regul ations that the Governor in Counci
consi ders necessary for carrying out the
pur poses and provisions of this Act,

i ncl udi ng regul ati ons

(a) describing businesses, professions
and activities for the purpose of
par agr aph 5(i);
(b) describing businesses and professions
for the purpose of paragraph 5(j),
and the activities to which that
par agr aph appli es;
[ 12] The Regul ations, which make | egal counsel subject to Part
1 of the Act, canme into force on Novenber 8'" 2001. Section 5

provi des:
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s. b. Every |l egal counsel is subject to Part |
of the Act when they engage in any of the
follow ng activities on behal f of any
person or entity, including the giving of
i nstructions on behalf of any person or
entity in respect of those activities:

(a) receiving or paying funds, other than
those received or paid in respect of
prof essi onal fees, disbursenents,
expenses or bail;

(b) purchasing or selling securities,
real property or business assets or
entities; and

(c) transferring funds or securities by
any means.

[13] The term “legal counsel” is defined by s. 2 of the Act as
“in the province of Quebec, an advocate or notary and, in any

ot her province, a barrister or solicitor.”

[ 14] Section 7 of the Act requires the reporting of suspicious

transacti ons:

s. 7 ...every person or entity shal
report to the Centre, in the
prescri bed form and manner, every
financial transaction that occurs in
the course of their activities and in
respect of which there are reasonabl e
grounds to suspect that the
transaction is related to the
commi ssion of a noney | aundering
of f ence.

[ 15] The “prescribed formand nanner” are described in the

Regul ations. Section 9 of the Regulations requires that a
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report under s. 7 of the Act nust contain information set out
in the Schedule to the Regul ations. That Schedul e identifies
t he extensive information that nust be included in such a
report, known as a “Suspicious Transaction Report.” Part G of
the Schedule, entitled “Description of Suspicious Activity”,
requires:

1. Det ai | ed description of the grounds to suspect

that the transaction is related to the
commi ssion of a noney | aundering of fence.

[16] Section 10 of the Regul ations requires that a Suspici ous
Transacti on Report be sent to the Centre within thirty days
after the person or entity “first detects a fact respecting a
transaction that constitutes reasonabl e grounds to suspect
that the transaction is related to the conm ssion of a noney

| aundering office.”

[17] Section 8 of the Act prohibits |Iegal counsel from
disclosing to their clients that they have nade a Suspi ci ous
Transaction Report under s. 7 or disclosing the contents of
that Report with the intent to prejudice a crim nal

i nvestigation, whether or not one has begun.

[ 18] Section 11 of the Act states that nothing in Part |

“requires a | egal counsel to disclose any comuni cation that
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is subject to solicitor-client privilege.” The scope of

solicitor-client privilege is not defined.

[19] Section 75 of the Act provides that a breach of s. 7 of
the Act is a hybrid offence, punishable on indictnment by a
fine of up to $2,000,000 and inprisonnent for up to five
years. Section 76 provides that a breach of s. 8 is punishable

on indictment by inprisonnent of up to two years.

[ 20] The Centre has published “Quideline 2: Suspicious
Transactions”, which includes conmon indicators and industry-
specific indicators of noney |aundering. The petitioners say
that many of the indicators to which |egal counsel are
specifically directed (such as, “client appears to be living
wel | beyond his or her nmeans in light of his or her

enpl oynment, profession or business”) lack specificity and are
not unusual or suspicious in the context of a solicitor-client

rel ati onship.

The i ssue:

[ 21] The narrow i ssue on this application is whether |egal
counsel should be exenpted fromthe provisions of s. 5 of the
Regul ations pending the hearing of the petitions on their
merits. The petitioners do not question the general principle

that the effect of denocratically enacted |egislation should
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not be suspended tenporarily pending a determ nation of the
i ssues of unconstitutionality or invalidity on the nerits.
However, they assert that this case is an exception to the
general rule and they seek only an exenption fromthe

| egi sl ation, continuing the status quo, rather than a

suspensi on of the |legislative schene.

[ 22] The constitutional issue raised by the petitioners is
whet her certain provisions of the |legislation that inpose
duties on | egal counsel are unconstitutional because they
violate the protected right of an independent bar, the
Constitution Acts 1867 and 1982; and ss. 7, 8 and 10(b) of the

Canadi an Charter of Rights and Freedons (the “Charter”).

[ 23] The respondent submits that the petitioners are not
entitled to interlocutory relief. Moreover, M. Wuck,
counsel for the Governnent, chall enges these proceedi ngs for
several reasons: (a) the petitioners |lack standing to bring
t hese proceedings; (b) this Court is not the forum conveni ens;
(c) interiminjunctive relief does not |ie against the Crown;
(d) the petitioners are seeking a declaration of invalidity

wi thout a full hearing; and (e) a constitutional challenge

requi res adjudicative facts.

The relevant principles of lawrelating to interimrelief on a
constitutional challenge to |egislation:
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[ 24] Counsel agree that the principles governing interim
relief in a constitutional challenge are articulated in

Mani toba (Attorney General) v. Metropolitan Stores Ltd.,
[1987] 1 S.C.R 110, RIR - MacDonald Inc. v. Canada (Attorney
CGeneral), [1994] 1 S.C R 311, and Harper v. Canada (Attorney
CGeneral), [2000] 2 S.C. R 764; 2000 SCC 57. They disagree as
to whether the application of those principles to the issues
rai sed by the petitioners entitles themto the relief they

seek.

[ 25] Before considering the issue of whether the petitioners
can neet the threshold for interlocutory relief, | propose to
consi der the Governnent’s objections to the standing of the

petitioners and their right to challenge the |egislation.

(a) Do the petitioners have standing as proper parties
to bring these proceedi ngs?

[26] M. Wuck disputes the petitioners’ standing to chall enge
the constitutional validity of the legislation. He asserts
that they have no direct legal interest in the inpugned

| egi sl ati on because it inposes no obligations or duties on
them and, further, that they cannot satisfy the criteria for

public interest standing.
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[27] In Mnister of Justice (Canada) v. Borowski, [1981] 2
S.CR 575, Martland J., for the magjority of the Court,

descri bed the two nethods of attaining standing at p. 598:

| interpret these cases as deciding that to establish
status as a plaintiff in a suit seeking a declaration
that legislationis invalid, if there is a serious issue
as to its invalidity, a person need only to show that he
is affected by it directly or that he has a genui ne
interest as a citizen in the validity of the |egislation
and that there is no other reasonable and effective
manner in which the issue may be brought before the
Court.

[ 28] The principles of public interest standing were
reconsi dered in Canadi an Council of Churches v. Canada
(Mnister of Enploynment and Imm gration), [1992] 1 S.C. R 236.
At p. 253, Cory J., for the Court, stated:
It has been seen that when public interest standing
i s sought, consideration nust be given to three
aspects. First, is there a serious issue raised as
to the invalidity of legislation in question?
Second, has it been established that the plaintiff
is directly affected by the legislation or if not
does the plaintiff have a genuine interest inits

validity? Third, is there another reasonable and
effective way to bring the issue before the court?

[29] The Law Society clainms it is directly affected by the
i mpugned | egi sl ation, which inpacts its obligations to
mai nt ai n proper standards of professional and ethical conduct

by | awyers. M. Gles submts that the | egislation forces
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| awyers to choose between two evils. They nust either (1)
breach solicitor-client confidentiality, or (2) breach the Act
by failing to report clients in order to maintain solicitor-
client confidentiality, thus incurring stiff penal sanctions.
Ei t her course of action would inpose upon the Law Society the
obligation to investigate, and discipline where necessary,

| awyers who have either breached solicitor-client
confidentiality, or who have breached the Act and brought

their professional reputation into question.

[30] Pursuant to s. 3 of the Legal Profession Act, S.B.C
1998, c. 9, the Law Society’ s paranount statutory duty is to

the public interest:

3. It is the object and duty of the society

(a) to uphold and protect the public interest
in the adm nistration of justice by

(i) preserving and protecting the rights
and freedons of all persons,

(ii) ensuring the independence, integrity
and honour of its nenbers, and

(iii1) establishing standards for the
educat i on, professional
responsi bility and conpetence of its
menbers and applicants for
nmenber shi p, and

(b) subject to paragraph (a),

(i) to regulate the practice of |law, and
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(ii) to uphold and protect the interests
of its menbers.
[31] The Federation’s menbers are representatives of the
governing bodies of the legal profession in all of the
Canadi an Provinces and Territories, save Nunavut. On August
18, 2001, the nenbers of the Federation unaninmously resolved
to initiate appropriate |legal challenges to the Act and

Regul ati ons.

[32] In my opinion, the Law Society has a direct |ega

i nterest over and above any general interest by virtue of its
statutory obligations inposed by the Legal Profession Act. In
Canadi an Bar Assn. v. British Colunbia (Attorney General)
(1993), 101 D.L.R (4'" 410 (B.C.S.C.), the Court disnissed
the provincial Attorney Ceneral’s challenge to the standi ng of
the CBA and the Law Society to attack the constitutiona
validity of the Social Service Tax Amendnment Act, 1992, which
i nposed a tax on the purchase of |egal services. The right of
the Law Society to challenge the constitutionality of certain
sections of the Immgration Act, R S.C. 1985, c. 1-2 was not
guestioned in the recent case of The Law Society of British

Col unbia v. Mangat, [2001] S.C. J. No. 66; 2001 SCC 67.

[33] In addition, both petitioners qualify for public interest

standing: there is a serious issue as to the constitutional
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validity of the inpugned |egislation, both have a genuine
interest inits validity, and there is no other reasonable or

effective way to challenge its validity.

[34] | do not agree with M. Wuck that the nbst reasonable
and effective nethod to challenge the |legislation wiuld be to
have a | awyer who was “directly” affected by the Act test its

validity in the context of a specific transaction.

[35] An effective fact-specific Charter challenge to the

| egi slation mght be raised in two ways. A lawer who failed
to report a suspicious transaction because of concerns about
breaching solicitor-client confidentiality could be charged
under the inpugned |egislation, and challenge its
constitutionality as a defence to the charges. Alternatively,
a |l awer who breached solicitor-client confidentiality by
reporting a client could be disciplined by the Law Soci ety for
the breach, or sued by the client, and chall enge the

| egi sl ati on based on the specific factual circunstances of his

or her disciplinary or civil proceedings.

[36] In either case, significant tine would el apse before a
suitable fact situation arose and ripened to the point that a
constitutional challenge could be heard. Wre the |egislation

to be ultimately struck down, |awers may have, in the
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interim nade hundreds of unconstitutional reports to the
Centre in violation of their ethical obligations to their
clients. If the legislation were upheld, the |awer bringing
the test case would have commtted a crinme and subjected him
or herself to severe crimnal penalties. It is neither
reasonabl e nor effective to require that the matter be brought
before the Court by either of these routes. The issue is
properly raised by the petitioners without the necessity of
risking the reputation of an individual |awer. The chall enge
is tothe validity of the legislation on its face, not to its

unconstitutional nature within a specific fact pattern.

[37] The Governnent did not oppose the CBA' s application for
intervenor status. Since 1998, the CBA has exam ned the

i ssues concerni ng noney | aundering, suspicious transaction
reporting and cross-border currency reporting. It consulted
with the Governnent in connection with the draft Act and

Regul ati ons.

(b) Is the Suprenme Court of British Colunbia the forum
conveni ens?

[ 38] The doctrine of forum conveniens is a recognized
principle that a court should not entertain a proceedi ng where
there is another nore conveni ent and appropriate forumin

which to hear that proceeding: Dudnik v. Canada (Canadi an
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Radi o- Tel evi si on and Tel ecomruni - cati ons Conmmi ssion), (1995),

41 C.P.C. (3d) 336 (Ont. Gen. Div.).

[39] M. Wuck submts that the forum conveniens in this case
is the Federal Court. Although the Act and Regul ati ons have
application throughout Canada, this Court’s jurisdiction does
not extend beyond British Colunbia. Any order exenpting

| awyers fromthe requirement to report suspicious transactions
woul d apply only within British Colunbia and | awers in the
rest of Canada woul d remain bound by the legislation. 1In
contrast, a decision of the Federal Court would have
application and be binding throughout Canada, thus avoi ding

t he uncertainty and confusion inherent in the suspension of a
| aw of national application in only one of thirteen

jurisdictions.

[40] It is beyond question that the provincial superior courts
have the jurisdiction and authority to review the
constitutional validity of federal |egislation, strike down or
declare invalid federal legislation, and grant ancillary
interimrelief: Canada (Attorney General) v. Law Society of

British Colunbia, [1982] 2 S.C.R 307.

[41] Assum ng that the Federal Court has concurrent
jurisdiction, the matter remains one of discretion. The

matter is urgent, the issues have been argued at |ength before
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nme, and challenges to federal |egislation have historically
been made in the provincial superior courts. In those
circunstances, | consider this Court to be the appropriate
forumto consider and decide the issues raised in the

petitions.

(c) Does interiminjunctive relief |lie against the

Crown?

[42] At common law, injunctive relief does not lie generally
agai nst the Crown. Section 22(1) of the Crown Liability and
Proceedi ngs Act, R S.C. 1985, c. C50, prohibits injunctive
relief against the Crown but permts the court “in |ieu

t hereof [to] make an order declaratory of the rights of the

parties.”

[ 43] Neverthel ess, whether the interimrelief sought in
constitutional cases is characterized as injunctive relief or
a suspension of, or exenption from the inpugned |egislation,
there is clear authority that such relief is available in
appropriate circunstances: Metropolitan Stores, supra; RIR -
MacDonal d supra; and Harper, supra. Although interimrelief
was refused in the circunstances of those cases, the Suprene
Court of Canada did not suggest that such relief was not
avai |l abl e against the Crown. As Peter Hogg and Patrick

Monahan note in Liability of the Crown, 3'% ed. (Toronto:
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Carswel |, 2000) at p. 36: “[t]he Crown cannot use its renedi al
immunity to shield an unconstitutional act.” Section 24(1) of

the Charter, which enpowers a court of conpetent jurisdiction
to grant “such renedy as the court considers appropriate and

just in the circunstances” overrides Crown imunities.

(d) Are the petitioners seeking a declaration of
invalidity without a full hearing?

[ 44] The respondent submits that the effect of any injunction
granted by this Court “would be the sane as if the Court made
an interimdeclaration that Parlianent enacted an invalid | aw

without a full trial or hearing.”

[45] It is true that in many cases, for exanple Gould v.
Canada (Attorney Ceneral), [1984] 2 S.C.R 124 and Har per,
supra, the effect of granting interimrelief would be to
actually determine the rights of the applicant. That would
not be the result in this case where the petitioners seek a
tenporary exenption fromthe inpugned legislation. In effect,

t hey seek no nore than a continuation of the status quo.

(e) Do the petitioners |ack “an adequate record of
adj udi cative facts”?

[ 46] The respondent submits that the Court cannot deternine
the validity of the legislation in a factual vacuum A ful
factual record, containing all of the adjudicative facts and

| egi slative facts, is necessary.
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[47] In MacKay v. Manitoba, [1989] 2 S.C. R 357, the appellant
argued that the Manitoba El ections Finances Act was
unconstitutional because totalitarian or extrem st groups
could be financed from public funds. Cory J., on behalf of the

Court, stated at pp. 361-2:

Charter cases wll frequently be concerned wth
concepts and principles that are of fundanenta

i mportance to Canadian society. For exanpl e,

i ssues pertaining to freedom of religion, freedom
of expression and the right to life, liberty and
the security of the individual wll have to be
considered by the courts. Deci sions on these

i ssues mnust be carefully considered as they wll
profoundly affect the lives of Canadians and all
residents of Canada. In Iight of the inportance
and the inpact that these decisions may have in
the future, the courts have every right to expect
and indeed to insist upon the careful preparation
and presentation of a factual basis in nost
Charter cases.

Charter decisions should not and nust not be nmade
in a factual vacuum To attenpt to do so would
trivialize the Charter and inevitably result in
ill-considered opinions. The presentation of
facts is not, as stated by the respondent, a nere
technicality; rather, it is essential to a proper
consideration of Charter issues. A respondent
cannot, by sinply consenting to dispense with the
factual background, require or expect a court to
deal with an issue such as this in a factual
void. Charter decisions cannot be based upon the
unsupported hypot heses of enthusiastic counsel.
(enmphasi s added)
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[ 48] Accordingly, the Supreme Court declined to hear an issue
upon whi ch the appel |l ants had advanced a nunber of

unsubstanti ated propositions that were central to their
subm ssi ons. However, the Court noted, at p. 366, that a
further issue (an allegation that statutory funding of
candidates in provincial elections could infringe a taxpayer’s
Charter right to freedom of expression) did not require a

factual foundation

[49] In Danson v. Ontario (Attorney Ceneral), [1990] 2 S.C R

1086 the Court stated at p. 1099:

This Court has been vigilant to ensure that a
proper factual foundation exists before neasuring
| egi sl ation agai nst the provisions of t he
Charter, particularly where the effects of the
i mpugned legislation are the subject of the
att ack.

[ 50] The Court went on to distinguish between adjudicative and

| egi sl ative facts:

It is necessary to draw a distinction at the

out set between two categories  of facts in
constitutional Ilitigation: “adjudicative facts”
and “legislative facts”... Adjudicative facts are
those that concern the imediate parties: ...”who
did what, where, when, how, and with what notive
or intent..” Such facts are specific, and nust
be proved by adm ssible evidence. Legi sl ative

facts are those that establish the purpose and
background of legislation, including its social,
econom ¢ and cultural context. Such facts are of
a nore general nature, and are subject to less
stringent adm ssibility requirenments...
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[51]

Sopinka J. noted, at p. 1100, that in a rare case, the

constitutional question could be decided in the absence of a

factual foundation

[52]

at p.

[ 53]

This is not to say that such facts nust be
established in all Charter chall enges. Each case
nmust be considered on its own facts (or |ack

t hereof) .

Sopinka J. quoted Beetz J. in Metropolitan Stores, supra,

133:

There may be rare cases where the question of
constitutionality will present itself as a sinple
guestion of Ilaw alone which can be finally
settled by a notion judge. A theoretical exanple
which comes to mnd is one where Parliament or a
| egi sl ature would purport to pass a |aw inposing
the beliefs of a state religion. Such a |aw
would violate s. 2(a) of the Canadian Charter of
Ri ghts and Freedons, could not possibly be saved
under s. 1 of the Charter and mght perhaps be
struck down right away... It is trite to say that
t hese cases are exceptional.

Sopinka J. went on to say at p. 1101:

The unconsti tuti onal pur pose of Beet z J.'s
hypothetical law is found on the face of the
| egi slation, and requires no extraneous evidence to
flesh it out. It is obvious that this is not one of
t hose exceptional cases. In general, any Charter
chal | enge based upon al | egati ons of t he
unconstitutional effects of inpugned |egislation
nmust be acconpani ed by adm ssible evidence of the
all eged effects. In the absence of such evidence,
the courts are left to proceed in a vacuum which,
in constitutional cases as in nature, has always
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been abhorred. As Mrgan put it, op. cit., at p.
162: "... the process of constitutional litigation
remains firmy grounded in the discipline of the
comon | aw net hodol ogy. "
[54] In summary, a constitutional challenge to |egislation
must usually be based on an adequate factual foundation.
However, the Suprenme Court has stated that in sone cases,
| egislative facts will suffice, and a court may consider the
i ssues without reference to specific adjudicative facts.
Mor eover, cases involving questions of pure | aw nmay not
require any supporting factual evidence. The petitioners
submit that the unconstitutional purpose of the inpugned
| egislation is obvious on its face and, arguably, this case is
one of pure law. In ny opinion, adjudicative facts generated
by a | awyer who had created a specific fact pattern within a

solicitor-client relationship would not advance the anal ysis

of the constitutional issues raised by the petitioners.

The tripartite test for interlocutory relief on a
constitutional challenge:

[ 55] As stated above, the Suprene Court set out the proper
principles relating to the stay or suspension of |egislation
pendi ng a considered determ nation of its validity in
Metropolitan Stores Ltd., supra, and reaffirnmed themin RIR —

MacDonal d, supra, and Harper, supra.

2001 BCSC 1593 (CanLll)



Law Society v. A.G. Canada
Fed. Law Societies v. A.G. Canada Page 25

[ 56] The basic test for granting interlocutory relief in
constitutional proceedings is threefold:
* is there a serious constitutional issue to be
det er m ned?

 will the applicant suffer irreparable harmif the
relief is not granted? and

» does the bal ance of convenience, taking into account

the public interest, favour the granting of the
relief?

[57] Wthin that general framework, certain specific

principles are relevant to the unique circunmstances of this

case:

e it is assuned that all legislation enacted by a
denocratically el ected governnent is for the conmon
good;

e only in clear cases will interlocutory injunctions
agai nst the enforcenent of a | aw on grounds of all eged
unconstitutionality succeed;

e interimrelief in constitutional cases wll rarely, if

ever, be avail able when it amounts to a final
determ nation of the applicant’s rights;

e there is an inportant distinction between relief that
suspends | egislation and that which nerely exenpts one
or nore persons fromthe application of |egislation;
and

e interimrelief that preserves the status quo is |ess
di sruptive to the admnistration of justice than
relief that alters the status quo.
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(a) is there a serious constitutional issue to be

det er m ned?

[ 58] Section 52(1) of the Constitution Act, 1982 provides that
any |law inconsistent with the provisions of the Constitution
is, to the extent of the inconsistency, of no force or effect.
The constitutional questions raised by the petitioners may be
framed as foll ows:
* |Is there an arguabl e case that the independence
of the bar, which includes the confidentiality of
| awyer-client relations, is a right protected

either by the Canadi an Constitution, or by the
Charter, or by both? and

e If so, is there an arguable case that the
i mpugned | egi slation violates that right?

[ 59] The respondent asserts that the concepts of an

i ndependent bar and solicitor-client confidentiality cannot be
raised to the level of a constitutionally protected right.

M. Wuck contrasts those concepts to a guaranteed Charter
right, such as the right of a detained person to retain and

i nstruct counsel w thout delay, and to be inforned of that
right, pursuant to s. 10(b). He suggests that the petitioners
are unable to denonstrate any constitutional right that has

been violated by the inpugned | egislation; at best, the
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i ndependence of the bar is a “constitutional convention” which

cannot be enforced by the courts.

[60] While the constitutional issues cannot be resol ved on
this interlocutory application, it is necessary to exani ne
themin sone depth to determ ne whether the petitioners have

raised a serious issue to be tried.

| s there an arguabl e case that the independence of the bar is
a constitutionally protected right?

[61] The Charter is not the sole source of civil rights and
freedons in Canada. As Peter Hogg notes, in Constitutional

Law of Canada, 4'" ed. (Toronto: Carswell, 1997) at pp. 33-4:

The Charter will never becone the main safeguard of
civil liberties in Canada. The nmain safeguards will
continue to be the denocratic character of Canadi an
political institutions, the independence of the
judiciary and a legal tradition of respect for civil
liberties. The Charter is no substitute for any of
t hese things, and would be ineffective if any of

t hese things disappeared. This is denonstrated by
the fact that in many countries with bills of rights
in their constitutions the civil liberties which are
purportedly guaranteed do not exist in practice.

[62] A major source of the constitutional protection of civil
liberties is found in the unwitten norns that underlie the
Constitution. |In Reference Re Remuneration of Judges, [1997]

3 S CR 3, at para. 92, the Suprene Court, relying on its
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earlier decision in New Brunswi ck Broadcasting Co. v. Nova

Scotia, [1993] 1 S.C. R 319,

...[agreed] with the general principle that the
Constitution enbraces unwitten, as well as witten
rules.... Indeed, given that ours is a Constitution
t hat has energed froma constitutional order whose
fundanental rules are not authoritatively set down
in a single docunent, or a set of docunents, it is
of no surprise that our Constitution should retain
some aspect of this |egacy.

[63] The petitioners submt there is anple authority for the
proposition that the independence of the bar, and the

confidentiality of the |awer-client relationship, conprise
fundanental principles of justice that are deserving of the
Court’s protection and cannot be infringed by |egislation or

by governnental action.

[64] In Descoteaux v. Merzwi nski, [1982] 1 S.C. R 860, at p.
875, Laner J. found that solicitor-client confidentiality was
a “substantive rule” of law. In Canada (Attorney Ceneral) v.
Law Soci ety of British Colunbia, supra, the Suprene Court
recogni zed that an independent bar was a cornerstone of a
denocratic society and that the bar nust be free from
governnment regulation. In Pearlman v. Manitoba Law Soci ety
Judicial Commttee, [1991] 2 S.C.R 869, at p. 887, lacobucci
J., finding that the self-governing status of the |egal

profession was “created in the public interest”, endorsed the
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concl usions of the Ontario Report of the Professional

Organi zations Conmttee (1980):

The authors noted the particular inportance of an
aut ononous | egal profession to a free and denocratic
society. They said at p. 26:
Stress was rightly laid on the high val ue
t hat free soci eties have pl aced
historically on an independent judiciary,
free of political i nterference and
influence on its decisions, and an
i ndependent bar, free to r epr esent
citizens wthout fear or favour in the
protection of individual rights and civi
liberties against incursions from any
source, including the state.
[65] In the recent decision of Mangat, supra, the Suprene
Court re-affirnmed the value of an independent bar and the
critical role it plays in the proper adm nistration of
justice. Conthier J., for the Court, acknow edged t hat
solicitor-client confidentiality is a principle of fundanental

justi ce.

[66] It may al so be argued that the interdependent
rel ati onshi p between an i ndependent bar and an i ndependent
judiciary requires that the forner as well as the latter

shoul d be considered unwitten constitutional norns.

[67] It is beyond question that the protection of the

i ndependence of the judiciary is an unwitten principle of the
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Constitution. |In Reference Re Renuneration of Judges, supra,
Laner C.J., for the magjority of the Court, held at para. 83
that “judicial independence is at root an unwitten
constitutional principle, in the sense that it is exterior to
the particul ar sections of the Constitution Acts.” (enphasis

in the original). At para. 109, he concl uded:

... the express provisions of the Constitution Act,
1867 and the Charter are not an exhaustive witten
code for the protection of judicial independence in
Canada. Judicial independence is an unwitten norm
recognized and affirmed by the preanble to the
Constitution Act, 1867. In fact, it is in that
preanbl e, which serves as the grand entrance hall to
the castle of the Constitution, that the true source
of our conmmitment to this foundational principle is
| ocat ed.

[68] In LaBelle v. Law Society of Upper Canada (2001), 52 O R
(3d) 398 at p. 408 (Ont. S.C. J.), MKinnon J. exam ned the
rel ati onshi p between the i ndependence of the bar and the

i ndependence of the judiciary:

An independent bar is essential to the naintenance
of an i ndependent judiciary. Just as the

i ndependence of the courts is beyond question (see
Valente v. R, [1985] 2 SSCR 673; 14 OA C 79),
so the independence of the bar nmust be beyond
guestion. The | awers of the independent bar have
been the constant source of the judges who conprise
t he i ndependent judiciary in English common |aw

hi story. The "habit" of independence is nurtured by
the bar. An independent judiciary wthout an

i ndependent bar woul d be akin to having a frane

Wi thout a picture.
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[69] M. Wuck notes that earlier in his judgnment, MKi nnon J.
referred to the i ndependence of the bar as “a constitutional
convention.” Citing LaBelle, the petitioners describe the

i ndependence of the bar as “a constitutional convention which
underlies the rule of law."” In fact, it appears settled that
“[c]onventions are rules of the constitution that are not
enforced by the law courts” (P. Hogg, Constitutional Law of
Canada, supra, at p. 1-9). Wth respect, MKinnon J. may be
in error in describing the independence of the bar as a
constitutional convention. That description clearly conflicts
with the petitioners’ principal argunent that the independence
of the bar has been recogni zed and enforced by the Suprene

Court as an unwitten constitutional norm

[ 70] The unique role of the | egal profession was articul ated
by McIntyre J. in Andrews v. Law Society of British Col unbia,

[1989] 1 S.C.R 143 at pp. 187-188:

It is incontestable that the | egal profession
plays a very significant — in fact, a
fundanmentally inportant — role in the

adm nistration of justice, both in the crimnal
and the civil law. | would not attenpt to
answer the question arising fromthe judgnents
bel ow as to whether the function of the

prof essi on may be termed judicial or quasi-
judicial, but I would observe that in the
absence of an independent |egal profession,
skilled and qualified to play its part in the
adm ni stration of justice and the judicial
process, the whole | egal systemwould be in a
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parlous state. In the performance of what may
be called his private function, that is, in
advising on legal matters and in representing
clients before the courts and other tribunals,
the |l awer is accorded great powers not
permtted to other professionals.... By any
standard, these powers and duties are vital to
t he mai ntenance of order in our society and the
due adm nistration of the lawin the interest
of the whole community.

| s there an arguabl e case that the independence of the bar is
a right protected by the Charter?

[ 71] The independence of the bar is not an enunerated right in
the Charter. However, the petitioners submt that the

i ndependence of the bar underlies other Charter rights and
that those rights are wi thout neaning unless | awers are

i ndependent .

[ 72] I n numerous cases the Suprenme Court has | ooked beyond the
rights expressed in the Charter to protect the principles that
underlie those rights. As a result, those principles, in and
of themnsel ves, have becone Charter rights as well. An obvious
exanple is the Court’s treatnment of an accused person’s right
under s. 10(b) to retain and instruct counsel w thout delay

upon arrest

[73] On a plain reading, s. 10(b) provides a detai ned person
with the right “to retain and instruct counsel w thout del ay

and to be infornmed of that right.” On its face, the section
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i mposes no further obligations on the police when they arrest
or detain a suspect. However, the Court has greatly expanded
the rights of an accused under that section. In R V.

Manni nen, [1987] 1 S.C.R 1233, the Court held that s. 10(b)

i nposes at | east two additional duties on police: they nust
gi ve the accused a reasonabl e opportunity to exercise the
right, and they nust refrain fromattenpting to elicit

evi dence fromthe detainee until he or she has had that
opportunity. In R v. Brydges, [1990] 1 S.C R 190, the Court
hel d that s. 10(b) inposed an obligation on police to inform
t he detainee of the availability of duty counsel and |egal
aid. And, in R v. Evans, [1991] 1 S.C R 869, the Court held
that the police are under an obligation to ensure that the
accused understands his or her s. 10(b) right. |If it appears
that an accused does not understand the right, the police mnust

take steps to facilitate that understandi ng.

[74] In all of those cases, the Court inposed obligations on

t he police beyond those required by a plain reading of s.
10(b). Those additional obligations were inposed because they
were consistent with the main purpose underlying the s. 10(b)
right, which was to facilitate contact with counsel. Wthout
protecting the purpose underlying the right to counsel, the

right itself woul d be neaningl ess.
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[ 75] By way of anal ogy, the petitioners argue that the
protections afforded to the public by the i ndependence of the
bar and the confidentiality of the solicitor-client

rel ati onship underlie enunerated Charter rights.

Specifically, they say that the rights guaranteed by ss. 7, 8
and 10(b) of the Charter woul d be neani ngl ess w thout those

under | yi ng protections.

Does the inmpugned legislation violate the constitutionally
protected nornms of an independent bar and solicitor-client
confidentiality?

[ 76] The petitioners submt that the inpugned | egislation

pl aces all lawers in a profound conflict of interest between

their duty of solicitor-client confidentiality owed to a

client and their duty to report that client to the governnent.

The | egi slation provides serious penalties for non-conpliance

and counsel will be careful to avoid prosecution.

[77] The solicitor-client relationship is a unique one, not
conparable to the other professions and entities covered by
the Act and Regul ati ons. The principl es of
fundamental justice that are said to be threatened by this
| egi sl ation include the independence of the bar, solicitor-
client confidentiality, and the duty of loyalty owed by

| awers to their clients.
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[ 78] | conclude that the issues of (a) whether the
i ndependence of the bar is a constitutionally protected right
and, if so, (b) whether the inpugned |egislation violates that

right, raise serious constitutional questions to be tried.

(b) WII the petitioners suffer irreparable harmif the
relief sought is not granted?

[ 79] The Suprenme Court defined “irreparable harnf in RIR —

MacDonal d, supra, at p. 341

“Irreparable” refers to the nature of the harm suffered
rather than its magnitude. It is harmwhich either
cannot be quantified in nonetary terns or which cannot be
cured, usually because one party cannot collect damages
fromthe other

[80] M. Wuck submts that |awers are fully protected by s.
11 of the Act, which provides that |egal counsel are not
required to disclose any conmunication that is subject to
solicitor-client privilege. Cearly the protection provided
by that privilege falls far short of the traditional
confidential nature of the solicitor-client relationship that

the petitioners seek to preserve.

[ 81] The petitioners describe the harm caused by the
| egislation to the adm nistration of justice as irreparable
and devastating. They say s. 5 of the Regul ations pl aces |egal

counsel in an irreconcilable conflict of interest with their
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clients, struggling to maintain an inpossible bal ance between
their duty of loyalty to their clients and their statutory
duty to gather evidence against those clients, under threat of

serious penalties.

[82] It is clear that if interlocutory relief is not granted,

| awyers will be conpelled to report information relating to
“suspicious transactions” to the Centre for nonths, or perhaps
years, while the constitutional challenge proceeds through the
hearing of the petitions and the inevitable appeals. Should
the legislation ultimately be read down to exenpt |awyers,
irreparable harmw || have been done. Information will have
been col |l ected and reported unconstitutionally. The public’s
confidence in an independent bar will have been shaken and the

| awyer-client relationship irrevocably damaged.

[83] If the inpugned |egislation is subsequently upheld, what
harmw || have accrued to the Governnent? The historic
solicitor-client relationship permtting solicitor-client
confidentiality will have been continued, follow ng centuries
of tradition. In view of the fact that sixteen nonths el apsed
bet ween Royal Assent to the provisions of Part | and the

procl amati on of the Regul ati ons enforcing those provisions
vis-a-vis |awers, the respondent cannot characterize the need

to alter that relationship as urgent.
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[84] | conclude that the petitioners (as well as | awers and
clients, and indeed the adm nistration of justice) may suffer
i rreparable harmunless | awers are exenpted fromreporting
suspi ci ous transactions pending a determ nation of the
constitutional issues.

(c) Does the bal ance of conveni ence, taking into account

the public interest, favour the granting of
interlocutory relief?

[ 85] Determ ning the bal ance of convenience in a
constitutional case is far nore conplex than in private

di sputes. Because it is assuned that |aws enacted by
denocratically elected legislatures are directed to the common
good and serve a valid public purpose, interlocutory
injunctions are rarely granted in constitutional cases. The
applicants in Harper, supra, Metropolitan Stores, supra, and
RIJR - MacDonal d, supra, all failed to establish that the

bal ance of convenience entitled themto the relief they

sought .

[86] In Harper, supra, the plaintiff sought a declaration that
the provisions in the Canada Elections Act limting third
party spendi ng on canpai gn advertising were unconstitutional
because they unjustifiably limted his right to free
expression guaranteed by s. 2(b) of the Charter. The trial

was heard and judgnment reserved. An election was called. The
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plaintiff sought an interlocutory injunction restraining the
enforcement of third party spending limts pending the trial
decision. The trial judge granted the injunction and the

Al berta Court of Appeal upheld it. The Governnent’s
application for | eave to appeal fromthe injunction and a stay

of the injunction was successful in the Supreme Court.

[87] The Court assumed that there was a serious question to be
tried and that the plaintiff would suffer irreparable harmin
t he absence of interlocutory relief. Considering the bal ance

of conveni ence, MlLachlin C J. stated, at p. 769:

Applications for interlocutory injunctions against
enforcement of still-valid |egislation under
constitutional attack raise special considerations when
it cones to determ ning the balance of convenience. On
t he one hand stands the benefit flowng fromthe law. On
the other stand the rights that the lawis alleged to
infringe. An interlocutory injunction may have the
effect of depriving the public of the benefit of a
statute which has been duly enacted and which may in the
end be held valid, and of granting effective victory to
t he applicant before the case has been judicially

deci ded. Conversely, denying or staying the injunction
may deprive plaintiffs of constitutional rights sinply
because the courts cannot nove quickly enough...

[88] McLachlin C J. concluded, at p. 771, that “only in clear
cases will interlocutory injunctions agai nst the enforcenent

of a law on grounds of alleged unconstitutionality succeed.”

[89] In Metropolitan Stores, supra, the Manitoba Labour Board

had been enpowered by the Labour Relations Act to inpose a
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first collective agreenment. After the union applied to have
the Board inpose a contract, the enpl oyer sought to have that
power declared invalid as contravening the Charter. The

enpl oyer al so sought to stay the Board's order until the issue
of the legislation's validity had been heard. That notion was
deni ed but the Manitoba Court of Appeal allowed the enployer’s
appeal and ordered a stay. The Suprene Court allowed the

uni on’ s appeal .

[90] Beetz J., for the Court, considered the inportance of
taking the public interest into consideration when eval uating
t he bal ance of convenience. At p. 135, he reiterated the
policy basis for declining interimrelief in the majority of

cases where the validity of legislation is challenged:

It seens axiomatic that the granting of interlocutory

injunctive relief in nost suspension cases and, up to a
point, ...in quite a few exenption cases, is susceptible
tenporarily to frustrate the pursuit of the comobn good.

Wil e respect for the Constitution nust remain paranount,
the question then arises whether it is equitable and just
to deprive the public ...fromthe protection and

advant ages of inpugned legislation, the invalidity of
which is nmerely uncertain, unless the public interest is
taken into consideration in the bal ance of convenience
and given the weight it deserves.

[91] In RIJIR - MacDonal d, supra, the applicants chall enged the
constitutional validity of the Tobacco Products Control Act as

violating s. 2(b) of the Charter. They sought an interim
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exenption fromthe provisions of the Act regul ating the

advertising and | abelling of tobacco products.

[ 92] Sopinka and Cory JJ., for the Court, described the
careful bal anci ng process that must be undertaken in a case of

this kind at pp.333-4:

On one hand, courts nust be sensitive to and cauti ous of
maki ng rulings which deprive | egislation enacted by

el ected officials of its effect.

On the other hand, the Charter charges the courts with
the responsibility of safeguarding fundanmental rights.
For the courts to insist rigidly that all |egislation be
enforced to the letter until the nonent that it is struck
down as unconstitutional might in sone instances be to
condone the nost blatant violation of Charter rights.
Such a practice would underm ne the spirit and purpose of
the Charter and m ght encourage a government to prol ong
unduly final resolution of the dispute.

[93] M. Wuck enphasi zed the inportance of the objectives of
the Act. Money | aundering of the proceeds of crinme is a
serious problemboth nationally and globally and | awyers,

know ngly and unknow ngly, act as internediaries to facilitate
t hese transactions. He described Canada’ s international
commtnments to co-operate in efforts to elimnate noney

| aundering fromthe proceeds of crine. |In 1989, Canada and
six other nations in the G 7, established the Financial Action
Task Force (“FATF’) to devel op and pronote international anti-

noney | aunderi ng standards.

2001 BCSC 1593 (CanLll)



Law Society v. A.G. Canada
Fed. Law Societies v. A.G. Canada Page 41

[94] A limted exam nation of the law in other jurisdictions
does not support M. Wuck s assertion that other countries
have enacted conparable legislation requiring awers to

report “suspicious transactions”.

[95] Both the petitioners and the respondent submtted

opi nions of experts in U S. law. There is no counterpart in
U.S. law to the Canadi an requirenent that |awers report
transactions that they have a reasonabl e basis to believe are
“suspi cious” and provide the reasons for their conclusion. It
i s uncl ear whether such | egislation wiuld be constitutional in
that country. It appears that any determ nation as to whether
di scl osure coul d be conpelled under U S. lawis a fact-

i ntensive question that cannot be decided in the abstract.

[96] In the United Kingdom the Drug Trafficking Act 1994
provi des that a person is guilty of an offence if “he knows or
suspects that another person is engaged in drug noney

| aundering.” However, that |egislation provides an exenption
for a professional |egal advisor who fails to disclose any
matter that canme to himin privileged circunstances.
“Privileged circunstances”, which are defined in the

| egi sl ation, appear to be far broader than the scope of the
traditional “solicitor-client privilege” referred to, but not

defined, in the Act. The Crimnal Justice Act 1988 as anended
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by Crimnal Justice Act 1993 contains a simlar exenption for

| egal advi sers.

[97] M. Wuck advised that on Novenber 13, 2001, the European
parliament approved a Directive to anend an earlier 1991
Directive “on the prevention of the use of the financial
system for the purpose of noney |aundering.” It is expected
that the new Directive will be adopted shortly and it wll

t hen be binding on all nenber states of the European Union.

An explanatory nenorandumto the draft Directive notes that

| awyers woul d be exenpted from any suspi ci ous transaction
identification or reporting requirenments connected with the
representation or defence of the client in |legal proceedings,
and “again to nmake full allowance for the professional duty of
di scretion, as called for by the European Parlianment,” nenber
states woul d have the option of allowing | awers to

communi cate their suspicions of noney |aundering to their bar
associ ation or equival ent professional body. Those principles
are incorporated into the Directive. Para. 17 of the preanble

not es:

Thus, legal advice remains subject to the obligation of
prof essi onal secrecy unless the |legal counsellor is
taking part in noney |aundering activities, the |egal
advice is provided for noney |aundering purposes, or the
| awyer knows that the client is seeking | egal advice for
noney | aundering pur poses.
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[98] In RIR — MacDonal d, supra, Sopinka and Cory JJ. stated
that public interest considerations, which the court nust
consi der when determ ning both irreparable harmand the

bal ance of conveni ence, weigh nore heavily in a “suspension”

case than in an “exenption” case. At p. 346, they expl ai ned:

The reason for this is that the public interest is much
less likely to be detrinmentally affected when a discrete
and limted nunber of applicants are exenpted fromthe
application of certain provisions of a |law than when the
application of the law is suspended entirely.

[99] In RIR — MacDonal d, two tobacco conpani es sought an
exenption fromthe | egislation that required new | abelling on
t obacco products. The Court concluded that, because there
were only three tobacco conpanies in Canada, the relief sought

constituted a suspension rather than a true exenption.

[ 100] In this case, the petitioners submt that the
exenption of |lawers fromthe provisions of the Act and
Regul ations would not seriously inpair the legiti mte steps
taken by the Governnent to investigate and prosecute noney
| aunderi ng. Lawyers conprise a discrete class of persons
who have historically occupied a unique position in the
adm nistration of justice for the benefit of society. A

tenporary exenption fromthe application of Part | would
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sinply continue the unique position they have traditionally

hel d.

[ 101] The Il egislation would remain applicable to all the
ot her persons and entities enunerated in the |egislation:
banks, credit unions, trust conpanies, |oan conpanies,
securities dealers, investnent counsellors, foreign exchange
brokers, |ife insurance brokers, noney services businesses,
accountants, real estate brokers, and the |like. Hence,
interlocutory relief would only mnimally infringe the

| egislative intent of Parlianment and it would prevent the

al l eged infringenent of the constitutional rights of |awers

and the public.

[ 102] Al though the status quo is not determ native in an
interlocutory application in a constitutional challenge,

consi der that an exenption in this case would continue the
status quo, preserving the confidentiality inherent in the
historic solicitor-client relationship. | amunable to agree
with M. Wuck that the status quo has been defined by the

i ntroduction of the inmpugned | egislation.

[ 103] The harmidentified by the petitioners is serious.
The harmto the Governnment by exenpting | awers until the
nerits of the issues are fully argued is mnimal. The Act

itself does not inpose a reporting duty on | egal counsel. By
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exenpting |l awers fromthe Regul ations, the Act remains intact
and applicable to all other persons and entities described in

the Act and the Regul ati ons.

[ 104] It should be noted that, even without the
obligations inposed by this legislation, |awers are subject
to codes of conduct and ethical obligations inposed by Law
Societies and to the provisions of Part Xl1.2 of the Crim nal
Code. They cannot engage i n noney |aundering schenmes or be a
party to any transactions with clients that conceal or convert

property or proceeds that they believe to involve noney

| aunderi ng.
[ 105] The exenption of |awers fromthe effect of the
| egi sl ation would not underm ne the |egislative schene. 1In

Metropolitan Stores, supra, at p. 147, the Suprenme Court
di sagreed with a statenment nade by Linden J. in Mrgantaler v.
Ackroyd (1983), 42 OR (2d) 659 that the courts will grant
interlocutory injunctive relief only in “exceptional” or
“rare” circunstances. Beetz J. stated:
It seens to nme that the test is too high at least in
exenption cases when the inpugned provisions are in the
nature of regulations applicable to a relatively limted

nunber of individuals and where no significant harm woul d
be suffered by the public...
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[ 106] | conclude that this is an exceptional case in which
t he bal ance of conveni ence favours the granting of
interlocutory relief. Such relief, which sinply postpones the
application of Part | to the |egal profession, continues the
status quo and the unique position that counsel have

hi storically held.

Concl usi on:

[ 107] Wil e the Governnment’s goal of deterring and
prosecuting noney | aundering offences is |audatory, the
fundanmental val ues of the Constitution nust be protected. As
McLachlin J. stated in the context of a s. 1 analysis in RIR —
MacDonal d I nc. v. Canada (Attorney General), [1995] 3 S.C. R

199 at p. 329:

The bottomline is this. Wile renmaining sensitive
to the social and political context of the inpugned
law and allowing for difficulties of proof inherent
in that context, the courts nust neverthel ess insist
that before the state can override constitutional
rights, there be a reasoned denonstration of the
good which the law may achieve in relation to the
seriousness of the infringenment. It is the task of
the courts to maintain this bottomline if the
rights conferred by our constitution are to have
force and neaning. The task is not easily

di scharged, and nay require the courts to confront
the tide of popular public opinion. But that has

al ways been the price of nmintaining constitutional
rights. No matter how inportant Parlianment’s goa
may seem if the state has not denonstrated that the
nmeans by which it seeks to achieve its goal are
reasonabl e and proportionate to the infringenent of
rights, then the |Iaw nust perforce fail.
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[ 108] The proclamation of s. 5 of the Regul ations

aut hori zes an unprecedented intrusion into the traditional
solicitor-client relationship. The constitutional issues
rai sed deserve careful consideration by the Court. The
petitioners seek a tenporary exenption fromthe |egislation
until the nmerits of their constitutional challenge can be
determned. | conclude that the petitioners have satisfied
the tripartite test for the exenption they seek. They are

entitled to an order that |egal counsel are exenpt fromthe

application of s. 5 of the Regulations pending a full hearing

of the Petitions on their nerits.

“MJ. Allan, J.”
The Honour abl e Madam Justice MJ. All an

2001 BCSC 1593 (CanLll)



Law Society v. A.G. Canada
Fed. Law Societies v. A.G. Canada

Page

48

2001 BCSC 1593 (CanLll)



