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CHAPTER 13

PRO BONO, THE BOTTOMLESS BOG.

There are a whole host of difiiculties in bringing access to justice ro the poor,
many of which have to do with money issues. It seems to me thar rhe problems presenr
a picture rather l ike a bog, an Ontarian bog thar can nor be spanned wirhour
outrageous sacrifice! This chapter deals with some of the problems of bringing justice ro
the poor.

As I toi led over those endless Onmrio roads cl inging to an almosr non-
existent sl ' roulder I  could no longer fantasize over the wicked shortsighredness of
Ontarian bureaucrats. Nor could I ignore my Canadian history which had a bearing on
the issueJ

It seemed to me as I rode through Ontario that the building of the CPR rrans-
continental line which I glimpsed from time ro rime had a lot to do with rhe reason the
highway I u'as travel l ing had no proper shouldersj One of rhe grearesr chal lenges ro rhe
building of the transcontinental rai lroad was the prohibir ive cosr of spanning rhe
n"ruskeg and bogs of Ontario. Prime minister Macdonald's govemmenr was almost
bankrupted by the bottomless bogs of C)ntario. Several of the railroad conrracrors in rhe
efforr to fill up the bogs with gravel did actually go bankrupr. Even afrer rhe rrack was
laid whole trains were swallowed up in the morass. The problem was only eventual ly
solved in the years fol lowing init ial  construction when trainloads of rock and gravel ran
daily on the new rrack ro evenrual ly f i l l  up the mire.

The road bui lders that came later l ' rad similar problems. Now rhar I  rhoughr
about i t  I  could see with my own eyes the tremendous quanrir ies of f i l l  rhat lay under
the roadbed I was on. Bog was on both sides. The cost of f i l l ing those bogs musr have
beeu considerable. Any' increase in width to provide a proper shoulder would greacl l ,
iucrease construction costs. Now I could understand one good reason why Onrario had
the narrowest highway shoulders of the nation! As I srruggled to survive from being
run down by trucks on those narrow shoulders I dwelt on the poinr.

To a lawyer, trying to help the poor is sometimes rather like trying ro span a
vast bottomless bog. There are a number of problems: there are so man)'  poor: some of
them do not real ly want to be helped: you can pour in r ime and efforr b1' rhe truckload
and i f  you do not take adequate precautions the cl ient may make claims and
conrplaints against you and drag you into the mire. lr  can be dif i icult  workl

The construction of the CPR struck me as a good analogy. There would have
been no motivation to f i l l  the bogs and bui ld che CPR track were ir  nor for a grand
purpose, the construction of a rai lroad that would bind together and virtual l l ' t ransform
the nation. There never wil l  be enough motivation to bui ld a rruly effecrive nerwork of
pro bono cl inics unless there be a grand purpose behind i t  al l ,  real access to just ice for
al l .  I f  rhat goal were attained we would have taken a f irsr vi tal step rowards rol l ing back
the universal cynicism that pervades our sociery when i t  comes to jusrice issues and the
creation of a truly just sociery. The effect on al l  Sociery of crearing a sysrem of jusrice

thar could real ist ical ly bear the t ired words, "Just Sociery" would have extraordinary
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consequences: The results of afar reaching pro bono program throughout rhe nation

are so significant that it is well worth the sacrificeJ

The conflicts and legal problems of the very poor are not norrnally simpll'

symptoms of theirpoverry. Injust ice to them is not incidental but is central i  I f  a person

who has very l i t t le feels he has been wrongly f ired, injured, or otherwise wrongly

treated no amount of social assistance, job training or therapy wil l  have the same

lasting effect as help from a lawl'er on the underlying unresolved conflicts.

Buddy Lee is a good example. Ever since he issued the f irst court docunrent he

has left  behind the l i fe of a drunken derel ict.  His l i fe now is ful l  of fr iends, unique

inventions, journeys and adventures.

I have seen many other hopeless individuals restored to a producrive l i fe by a

lawyer's assistance. Sonre at f i rst appeared hopeless. ln one case the cl ienr was clearl l '

delusional and his complaint against the counsellors who had tr ied to help him was

that they al l  insisted he see a psychiatr ist.  He wanted courr rel ief from a number of
international companies that he al leged were conspir ing to have hin'r locked up. I  said

to him that I  regretred rhat I  too would have to recommend that he see a Psl,chiatr isr or

Psy'chologist bur for a verl 'di f ferent reason. Being a lawyer I  knew whar the main

problem in his case was going to be. The defence lawyers would mainrain thar he was

uutsj His onl l 'prospect of success was to f ight f i re with f ire and engage a psychiarr isr rcr

give evidence in his favour that he was sane. However, he would have ro be prepared ro

work wit i i  the ps1'chiarr ist!

Eventual l l 'he did see a Psychiatr ist and was diverted to the real problem, his

sense of real i t l ' .  I  do not think there was any other road to his recovery orher rhan rhe

oue he se lected,  the road to  jus t ice l  Only  a  lawyer  cou ld  u ,a lk  that  t reacherous road
with him and steer him towards real irv.

In deal ing with a person that is grappling with real iry ir  is especial l l ,  importanr

the lawyer maintain respect and integriry on the one side and empathy for rhe cl ient on

the other. The lawyer who abandons his or her own bel iefs while enrering inro r l ' re
delusional world of a troubled cl ient loses integriry and effect iveness. ()n rhe orher

hand the lawl 'er who cannot stretch his or her own real iry to embrace rhar of rhe

t roubled c l ienr  wi l l  not  even reach f i rs r  baseJ

There is  manl 'a  law f i rm net t ing earn ings of  over  ten mi l l ion do l lars  per  year

thac provide virtual l l 'no pro bono service. Tl 'rey may have a pro bono conrnri tree.

Junior partners ma1'be pushing for pro bono but the senior partners are nor ro be

couviucedJ Action continues to be stal led from ol le year to the next. Big f irnr lawl 'ers

are quite capable of cutt ing down small  forests to create pi les of reports, quesrionnaires,

surveys,  research grant  appl icat ions,  minutes and eveq ' imaginable  documenr  on rhe
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subject of pro bono . Their junior partners have endless committee meetings on rhe

subject of helping the poor. Al l  this can take years and meanwhile the f irni does not

help one pro bono cl ientJ The senior partners are against i t l  Dealing u' i th sucl 'r

partners can be inreresting work!

Some such lawl 'ers have the att i tude thar cl ients too poor to afford a lawl,er

have brought their problems down on their own heads. In many ways the tough senior

partner is correctl  The poor often do bring disaster down on their own headsJ The

young man who is charged with an offence he may not have committed did sass the

policeman who arrested himJ The man who threatened his wife is locked our of his

home, f inds his wife has caken up with another man, has his assets and inconre cied up

b1' a courr order and suffers al l  manner of harm but he deserves what he gets! He should

not have threatened his wifeJ That perspective is not a popular one in our overl l '

tolerant sociery. However, there is a great deal of truth behind t l ' re tougit senior

partner's approach.

()nce such a lawl 'gl with the hard-hit t i r tg "thel 'probably deserve i t" att i tude is

persuaded to  a t tend a pro bono c l in ic  a l l  k inds o f  th ings happen.  He or  she can do far

more than the "bleeding heart" lay' counsellors who so often meet with the poor. There

are no "nurturing smiles". Cl ients go in cheerful ly expecting a certain resulr bur you

can tel l  from the nruff led raised voices and the angry look when they leave thar rhe

lau l 'e r 's  adr , ice is  nor  what  was anc ic ipated.  I  have been a f rec luent  spectator  o f  such

scenes. After the meetir-rg the cl ients are sometimes ?ogr) 'r  sometimes close to rears and

sometimes del ighted but usually thel 'are fundamental l f  inf luenced.

It  is hard for a cl ient co confide private confl icts or problems with an

exper ieuced hard h i r t ing lawyer  and not  be profoundly  a f fec ted.  l r  is  a  l i t t le  l ike  be ing

iu ten ' ieu 'ed by Dr .  Laura i  Some c l ients  may re ject  roug l i  adv ice out  o f  hand bur  i r  w i l l

l ' rot be easl '  for them to forget. A cl ient hel l  benr orr some fr ivolous suir wi l l  usual l l '

remember the well  chosen words of a senior l i t igaror, especial l l ,  i f  he wrires rhem dou,n.

The cl ient may be furious but the real iry check usually sinks honre. Nor only is a

needless lau,suit  avoided but the cl ient, perhaps reluctanrly' ,  takes a scep foni 'ard in

marurir l ' .

Some lawyers and judges wil l  bend over backwards to give rhe poor

unrepresentedpar ty 'an unearned break even i f  the c la in i  is  id io t ic .  I r  is  such an ar r i rude

that does great harm to the cause of the poor and encourages professional l i t igants to

rie up the courts with uonsense clainrs and defences. The hard hit t ing lawl 'er sees

beyond nlere en"Ipathi 'with every and al l  poor l i t igants and can ofcen ger ro rhe roor of

the prob lem,  which mal 'have to  do wich the c l ienr 's  own behav iour .

Tough lawyers aud judges are not necessari l l '  heart lessi In facr ofcen the

contraq' is so. Judges who give awal '  the shop to every l i t igant clain'r ing poverr) '  do more

danrage to the cause of true just ice than the judge who never gives r lre poor a break. Ir

is betcer ro be brutal than sloppy bur a good judge is neirheri

Another reason u'hy so nany large lau' f i rms in Canada nrake such a small

contr ibutiolt  to helping the poor is that their senior part l ters know that pro bono cl inics

are usuall l '  ruu with scant attentiol l  to confl icrs, proper note raking or research.
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Professional standards tend to be low and that can eventually drag dou,n the firm's
sraudards. Once senior partners are satisfied these vical n'ratters are adequarell '  looked
after in a properly run clinic they wil l often make a valuable contribution ro rhe
program.

Pro bono clinics need lawyers of both the "no nonsense" school and the
"Patience ofJob" school. The lawyers thatexasperate me are rhe ostrichesl Thel,are
neither rough nor sofc on the poor. They change the subject ever),t ime ropics of access
to justice or the plight of the poor are raised. They simply'are not inrerestedl Such
lau'yers may be outstanding members of the communiry. Th.y nray poinr out rhar thel'
have coutributed co the Vancouver Symphony and they irave rherefore done their birl
My'answer ro them is: by all nreans give violins to the Vancouver Synrphony, but that
should never take the place of justice. A lawyer should always place justice firsr. Thar is
what the law profession is all aboutJ It is not just a moral imperative but common sense.
A musician whose passion is reforming the law is unlikely to be a good musician. The
lawl'er whose first interest is the s1'mphony is wasting his time at the lau, office.

Unfortunarely the nunrber of lawyers whose first interest is something orher
than justice increases every year. C)ne need only contpare a modem issuc of rl ie besr
respected law journalswirh those of rwenryyears ago to see the change. Arricles used
to abound on ethical issues, recent developments in the courts and issues to do with
justice. Today' the articles are all about marketing strategies, compurers, bil l ing
techniques and \\'ays of increasing efficiency. satisfaction and the take home cheque!
The perspective of the profession has changed. Sonretimes it seerns to llte that onlr a
minoriq of laulers see anlthing rvrong! The vast majoriry' are totall)' ben,ildered br
the public's hectoring criticism of the legal professions and see the problent as simpll
oue of public relatiorts. According to thern the problern rvould go a\\'a)' if the
profession ever got its act together to invest the time. effort and nlonel'to "educate" the
public on hou'trulr,n'onderfrrl the profession is!

The satue attitude prevails as in the merchandising of Coca Cola , it does not
Inatter if the product rots tlte teeth away or contains hidden quantities of caffeine and
other lnnnful substances as long as even-one loves it and it rnakes lots of rnonet'! The
thought that the onh' lastiug allswer to the profession's public iurage problertr is to
acknou'ledge that the public is right and that things are fundarnentally'rvrong is to
rurost lauyers a ridiculous and dangerous heresy!

Sotue la\tvers' impenetrable minds see the crowding of the courts or
increased critne as just things that happen, inevitable results of the folll' of mankind.
Itaving nothing to do u'ith the legal professions! Nobodf is responsible except societ)
itself! I do not buy' that self sen'ing argunrent! To hold all sociery' accountable for the
tnassive injustices of the court s.ystem is to avoid responsibili6' It is the legal
professions. judges and lawl'ers. that are responsible for justice in our societl' and the-r'
tolerate u'idespread injustice to the rnaimed and the helpless to their ou,n adr,antage.
Change requires diflicult decisions. tirtte and uronev and the nrajoriqv are not prepared
to make such sacrifice!

Fortunately'there are manv lauyers who accept lnore than their fare share of
the burden. It is a great tragedl'tltat rnany' lauyers earn ven, little in comparison n'ith
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teachers or professionals rvhose training is not as long or rigorous as that of the lau . I
believe suclt "good Sarnaritans" to be in the majoriS,outside greater Vancouver. For
exatuple a good lan,finn in the interior is nou,offering Associates a salan of front

522.000 to $25.000 per aluruln. Perfectll'good lauyers u'ith ten vears experience in
practice can make as little as $30,000 per annum, put in long ltours and endure poor
rvork conditions. Paradoxically it is usually'such overu'orked underpaid lauryers u'ho
offer their tirne for free to the reallv needv client.

Ml onn guess is that in the larger cities about a third of lauyers fall into the
"good Satnaritan" pattern. Frour half to tu'o thirds of lauyers in rural areas are in that
categon'. I therefore do not blame such laul'ers rvho do not have the time to attend or
contribute to pro bono clinics. Thel'uray'be i l l  advised in not attending a clinic u'here
tltel 'could do rnore u'ork for the poor in less time but nobodl'could justl l 'accuse theni
of not doing their bit for the poor! In rnl' r,'ieu' it is brutalll' unfair that the good

Satttaritans. and there are lnanv of thenr. are branded br the public. along u'ith the
ruling rnajoriq' u'ho richll' deserve it. as uncaring for the needs of those unable to pa)
exorbitaut legal fees and overly concemed u'ith their ou,n pocket book.

It is tlte larrlers u'ho cau afford to help the poor and refi,rse to do so that so
oflen oppose funding of pro bono prograuls . There is a hidden majorin' of laur ers n'ho
u'i l l  not face problems of access to justice and leave it to their poor countn cousins. .
Tlteir first interest is not justice. Their main interest is the countrJ, cottage. the
clti ldren's special education. the cars, a host of "necessities" such as the club fees and
lulost inrportaut of all the 1'ear-end net!

For the last f ifteen )'ears that Ipractised law I charged, with very feu,
exceptions, a corttingent fee of nc, n'lore than 19olo and lived reasonabll,c,ff nrv inconre.
Tl iough rhe clainrs I  handled were relat ivel l ,smal l  I  of ten took di f f icul t  cases thar orher
lawl'ers u,ould not take. I therefore find ir diff icult to sympathise when I hear srrccessful
lau'1 'ers complain of  the crushing denrands on their  t ime and pocket book. ]  do not
kuou'au1' lawyer in Vancouver u,ho charges a concingenr fee for as l i r r le as lgoro other
than for major c la in is.  Mauy of  mi ' lawyer f r iends rake nrt , re rhan $100,000. per annunl
out of their practice. Yet a proposed assessmel'rt of $100 per )'ear to help prc, bono u'as
voted dou,n ou che grounds that i r  was too great an inrposi t ion on lawyersl

( . )ne of  m1' law1'er f r iends takes home, l refore tax,  approximarel l ,  $ l  i0,000 p. ,
annunl and is worried sick thar he does nor earn enough to pa), rax, the boar's
necessi t ies,  h is new car and a hundred and one other demands on his cheque book.
Anot l ter  f r iend u' i th his wi fe eams over $800,000 per annum and he complains in
sincere beu,ildernrent t l 'rat lte is not a high spender but he does nor knou' u'here the
ntolle.v goesl He does nor have enough to ser aside enough for the )'ears of retirenrcnt
ahead. Both these lawl'ers do a lorof u'ork fr-rr che poor and so I anr not rcproaching
thenr in auy u 'a) ' .  I  am simply point ing out that  the best of  us can easi ly,becomc slaves rcr
nlone) 'and i r  has l ic t le to do with the net income. I  know I  have been in rhar di lenrnra
ear l ier  in m1' l i fe .

On r l ie  o ther  hand I  see  exac t l l ' the  sanre  inab i l i r l , ro  p roper l l ' dea l  u ' i rh  n r ( )ncv
persorts wl to are at  the oclrer end of  the scale and have hardl l 'a penn) ' ro rhcrr  nanrc.
When Iwas in  p rac t ice  ln rade a  po in t  o f  le t t ing  the  c l ienr  kuou ' in  u ' r i c ing  cxacr l l ' hou '
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much the cl ient could reasonabll ,expect to receive from a judge i f  the matter wenr ro
tr ial .  In more than one instances the cl ienr would become infuriated with me thar I
would not press for hundreds of thousands n'rore. When I would nor relenr sonre cl ienrs
would f ire me or complain to the Law Socieq'.  The fact that no other lawyer would

agree wirh the cl ient 's assessn"rel 'r t  made the cl ient al l  the more aggravaredl

The theologians are r ightl  Plain old fashioned greed is a besett ing sin of ahnosr

everyone, nryself includedl The love of n'roney is the cause of untold misery on rhe parr

of both the "r ichest" lawyers and the poorest of cl ients. In pro bono work che love of
nloltey is a mud thar st icks to ever) 'one's shoes and unless parricipauts are u' i l l ing to acr
trul l '  "pr. ' ,  bntlo" ,  without renluneration, the best layed plans wil l  be thu'arced.

Seetr from a u'orld wide u' indow t l ' re imporrance of jusrice to our poor should bc
obv ious j  On the inremat iona l  scene C)anadians see the issue correcr l l ' .  C)anada g ives
prioriq'  for iucernarional aid co chose countr ies with goven'rmenrs rhar provide rhe ir
c i t izeus reasouable  access to  rhe jus t ice.  We do not  genera l l l 'g ive a id  to  d ic tarorsh ips or
ol igarchies u'here the poor have no r ights. We knou' char a couutr\/  musr l iave a viablc
jus t ice s) 's tem rhar  u , i l l  p ro tect  i rs  c i t izens before rhe ord inary  c i r izen wi l l  benef i r  f r , ,m
fi treign aid. The best u'a1' to help a countq' is to encourage ir ro provide irs ordinarl ,
people u' irh lau,s aud freedonrs so rhey'can help themselves.

We do not  appl l '  the same pr inc ip les to  our  own c i t izens in  Oanada and
espec ia l l l ' the poor .  We dump huge anrounts  o f  nrone) '  or r  the poor  in  the form of
lve l fare  and per- rs i t )n  pa) 'menrs but  pa) 'scant  a t ten[ ion to  the i r  access to  jus t ice.  Wc
u'ould l lever be so fool ish wiclr the molley we spend on orhers in rhe form of Foreign
Aidl We should apph'u'hat we know to be true abroad ro our domestic affairs. The bcsr
\va)'  to help our poor is to provide just ice wherebl '  thel 'can help themsefi,es.

Cyc l ing over  n tan) 'a  bog iu  Ontar io  I  s tar red wr i t ing our  some of  m1' rhoughcs
ou the bog- l ike  prob lems of  pro bc lno in  my usual  n la l )ner .  However ,  I  have to  confess
rhat  nrosr  o f  rh is  poenl  was not  f in ished uut i l  I  re turned to  Vancouver :
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FILLING THE MORASS.

- fh . .  
C[ 'R chal lenge

Was  no t  n rouu ra in  o r  h i l l i

l r  u 'as  rhe bot ronr less bogs

Thar  devourcd the f i l l J

The Pr ime min isrer 's  fa i th

And the engineers '  sk i l l

F i na l l v  p reva i l ed

l l u r  a t  an  enonn ( )us  b i l l l

I  l n t i l  i r  r i ' a s  b u i l r
' l -hr  

t rac  k  d isappeared

And  a l l  seemed  i n  va in

As enenr ies  sneered.

l l r r t  ( ) ncc  i t  r . r ' as  bu i l t

l \  1 o 1111 13 1 11s ol- rLrbir lc

\\ 'crc nrove d dou'rt  the rracks
- l i r  

l l l l  up rhe r rouble i

I  p ic t r r r . '  the sccnt ,
(  ) l  ( ) r r r  n l ( ) r ass  o f i l l - u , i l l

. \n t l  oLr r  thor rsands of  poor

I \c ' ing f i l led u ' i t i r  good f i l l .

l -hr  f i l l  i s  c rude grave l

\ \ ' i t i r  coLrrsc ,  sharp edges,

l i cp lac rug  so f r  l i v i ng

\ \ ' i r h  c l ca r  cu r  p l edges .

- I  
I i i s  f i l l  l ies  in  p i les

I i l i n t v  a n d  r o u g h .

N , ,  11111 ' l s r i ng  s tn i l es

I ' r , rn ' r  s r . rch lovc r i rar  is  r t r t rgh l

Vict ims need lawyers,

A fr iend by their side.

Losers turn winners

Wlien their foes are defiedi

I t  is not just t l ' re u' inning

I t  is  the s t r iv ing rhar  heals

For losers are quirters;

Thin blood soon cc'rngealsl

When one lawyer  fa i ls

Anocher  takes h is  p lace

Ti l l  the c l ienr  sees l ighr

And makes sense of  h is  case l

The poor  crave jusr ic r

Like an unfed dog

And wi l l  absorb good adv ice

Like a botronrless bog.

Vast  quant i r ies  o f  love

Must be dumped in rhe mire
Wirh endless car ing.

The workers  won ' t  r i re i

As trainloads of lawyers

To the rai l l iead are broughr

Many the victo4'

For  jus t ice is  foughr .
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Tl-re cl ienr at f i rst

[ :xrrdcs L'ranal ir1' ,

Se l f  a lu ,a i 's  cent re

Def ing real iry.

Snr i l ing he goes in

l) isrorred and cu,isted

Iu cears  he comes our

But  genuine l i '  ass is ted l

Tha t  c l i en t  a  week  l a re r

l r '1a1 'be back our  o f  rouch

l lLr t  s r i l l  ho lds a  paper

Screu,ed up in  h is  c l r - r tch.

The lawyer wrote dou,n

A c lear  message on l i fe ,

Now crumpled but true

To end al l  his str i fe.

A few sessions later

The c l ienr 's  pass ions y ie ld ,

Truth takes hold,

His  dest iny  a t  las t  sea led l

He makes up with the landlord
()r f inds a uew place

As he discovers the u,ay

To win and keep face.

Jus t  one  such  sca r i s t i c

Shows ic  can be donei

I t  is  rea l is t ic :

[ ' ro borro has u'oni


