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| SUPRERE SovaT | NO. $102880
?fesmss COLUME 5 NEW WESTMINSTER REGISTRY
USEAL |

; IN THE MATTER OF THE PARTITION OF PROPERTY ACT, AND IN THE
T HISTAPPLICATION BY SHEILA GAFFNEY FOR THE SALE OF #312 ~ 450 BROMLEY
I ' STREET, COQUITLAM, BC
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IN THE SUPREME COURT OF BRITISH COLUMBIA

VEEN:
{:‘ SHEILA FRANCES GAFFNEY
| - PETITIONER |
AND:;
HAROLD CECIL GAFFNEY
RESPONDENT
ORDER

BEFORE THE HONOUR ABLE MONDAY THE 26TH

MR JUSTICE BERNARD DAY OF NOVEMBER, 2007

THE APPLICATION of the Petitioner having come on for hearing at New
Westminster, on the day and date above, AND UPQN HEARING R. Keith Oliver Esq., of
Counsel for the Plaintiff and the Respondent Harold Gaffney in person;

THIS COURT ORDERS:

1. Approval of the contract of sale dated November 6%, 2007, for the sale of the
lands and premises located at #312 — 450 Bromley Street, in the City of Coquitlam, and
described as; '
Parce] Identifier 015-726-339

NWS 3181, LOT 36, DL 113, LDNW36, GROUP 1
(the “Lands and Premises”) o
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to Mariana Oviedo Ovando, and Brent Tremain, (“the purchasers™) for the sum of $225,000.00.

2. Upon lodging a Court Certified copy of this Order in the New Westminster Land
Title Office together with a letter from the solicitor for the Petitioner authorizing such
registration and subject to the terms of the said Order, the Lands and Premises be conveyed to
and vest in the Purchasers, in fee simple, free and clear of any estate, right, title, interest, equity
of redernption and other claims of the parties, subject only to the reservations, provisos,

cxceptions and conditions expressed in the original grant or grants thereof from the Crown.

3. Upon lodging a Court Certified copy of this Order for registration in the manner
set out above and upon payment of the purchase price, the Respondent, and all persons claiming
through him or any person in possession on his behalf shall deliver up vacant possession of the
Lands and Premises to the Purchasers by 12:00 p.m. on December 15%, 2007.

4. The net purchase price after adjustments shall be paid to R. KEITH OLIVER, solicitor
for the Petitioner in trust.

5. The Petitioner shall have her costs at scale B.

6. The solicitor for the Petitioner shall disburse the net sale proceeds as follows:

a) firstly, to clear all financial charges registered against the title.

b) secondly, to pay one half of the remaining net proceeds to the Petitioner.

c) thirdly, to pay the Petitioner's costs, both here and in the Court of Appeal,
after Assessment or agreement of the Respondent.

d) Fourthly, to pay the balance remaining, if any, to the Respondent.
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7. Approval of this Order by the Respondent js dispensed with.

BY THE COURT

Registrar

APPROVED AS TO FORM;

e

R. Keith Oliver, Bag-—
Counsel for the Petitioper
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IN THE SUPREME COURT OF BRITISH COLUMBX

Date: 20071126
Docket: $S102880
Registry: New Westminster

Between:
Sheila Frances Gaffney
Petitioner
And:
Harold Cecil Gaffney
Respondent
Before: The Honourable Mr. Justice Bernard
Oral Reasons for Judgment
In Chambers
November 26, 2007
Counsel for the Petitioner K. Oliver
Appearing on his own behalf Harold Gaffney

Place of Trial/Hearing: New Westminster, B.C.
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1 THE COURT: The application before me today is a relatively narrow one. it
is simply to approve the sale of the condominium which is the former matrimonial
home of the parties, Mr. Gaffney and Mrs. Gaffney. This matter was last before the
court about a week ago, in front of Madam Justice Ballance. It was adjourned to
today's date to give the petitioner an opportunity to obtain an appraisal of the

property, and that appraisal has been obtained.

[2] The appraisal is in evidence, it is the only appraisal in evidence, and the

appraisal values the property between $220,000 and $231,000.

[3]  There is evidence of an offer that has been made in the amount of $225,000,
with the sale to complete on December 14th, 2007, with possession to take place
December 15th, 2007. The offer is considered a "clean” offer; that is, there are no
"subject-tos” to the offer and the offer simply needs court approval at this point in

time.

[4] The application today is in furtherance of an order of Mr. Justice Crawford
made in April 2007, and that order, among other terms, directed the partition and
sale of this property. It is evident by Mr. Gaffney's submissions that he is unhappy
with that order and many of the other orders in this matter. He has put before the
court a litany of what he considers to be past wrongs and injustices which have led
to not only the order of Mr. Justice Crawford, but, | suppose, other orders in this

matter.

[5] There is one other offer in evidence, and that is the offer of Mr. Lehoux;

however, it doesn't meet the status, if | can put it that way, of the offer of Ms. Ovando
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and Mr. Tremain, in the sense that it comes with a number of, "subject-to" clauses.

It is questionable at best, it seems, as a result of that, if not other aspects.

[6] What is before me is evidence of an appraisal done by someone qualified to
do appraisals. The appraisal is based upon, as Mr. Oliver points out, comparables
which are sales rather than mere listings. That, perhaps, is an important distinction
between what Mr. Gaffney is putting before the court and what the appraiser based

his appraisals upon.

{71 | am satisfied that the appraisal is a reasonable one. The offer in this case
falls at the midpoint of the appraisal and, as the parties said, there are no other
concerns with respect to this offer. It is to “complete” on December 14th, 2007, with

possession the next day. There are no “subject-tos” with this offer.

(8] In addition to the order approving the sale of the property to Marianna
Ovando and Brent Tremain for $225,000, the petitioner seeks an order that the net
sale proceeds, after payment of real estate commission, taxes and all registered

charges, are to be paid to the petitioner's lawyer, Oliver & Company, in trust.

9] There is also an application for costs of these proceedings. In the Notice of
Motion the costs sought are special costs; however, Mr. Oliver has amended that

and he is only seeking costs on what | presume is Scale B.

[10] In addition, the petitioner is seeking an order that the net sale proceeds from
the respondent's one-half interest in the property are to be used to pay the costs due

to the petitioner in this action and the costs awarded to the petitioner in Court of
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Appeal File No. 035077, and finally, an order that the balance of the proceeds, if

any, is to be paid to the respondent Harold Gaffney.

[11] In addition to these four orders which are sought, the petitioner has a
concern, as a result of Mr. Gaffney's statements, that he may not provide vacant
possession. He is seeking, | gather, a corollary order that Mr. Gaffney provide

vacant possession before the possession date of December 15th, 2007.

[12] | have listened to Mr. Gaffney carefully and reviewed the evidence. | am
satisfied that the petitioner has put before the court the evidence required to have
the orders it seeks and | make those orders as stated in the Notice of Motion. | add
to them the corollary order that Mr. Gaffney provide vacant possession of the

premises in question by no later than December 15th, 2007.

[13] MR. OLIVER: My Lord, | had drafted an order. It doesn't, of course, include
the corollary vacant possession. The - | wonder if | might have the order as drafted
today and I'll submit a separate -- completely separate order to Your Lordship in

respect of the vacant possession.
[14] THE COURT: Yes.

[15] MR. OLIVER: And, similarly, on that one I'm seeking the dispensing with Mr.

Gaffney's signature.

[16] THE COURT: Yes, | see that. Yes, | am prepared to make that order.

[17] MR. OLIVER: Thank you.




Gaffney v. Gaffney Page §

[18] THE CLERK: Excuse me, My Lord, would the dispense of signature be for

both orders, then?

[19] THE COURT: Yes.

[20] THE CLERK: Thank you.

[21] MR.OLIVER: Yeah. Thank you, My Lord.

[22] THE COURT: All right. Thank you.

e
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OLIVER & CO.
BARRISTERS AND SOLICTTORS
R XBITH OL‘[VER. B.S¢,LL.B. 202 ?&3 GLEN A&E’;}g
o Comporacon CANADA V3B 27

FAX: (604) 357.1435
TELEPHONE: (604) 46+4-5585

December 12, 2007

Our File No. 4798.001/RKO

Registrar
Land Titles Office
New Westminster, BC

Dear Sir:

Re: SCBC Action Number S102880 - New Westminster Registry
Between Sheila Frances Gaffney, Petitioner
And Harold Cecil Gaffney, Respondent
PID 015-726-339 Strata Lot 36 District Lot 113 Group 1
New Westminster District Strata Plan NW3181

We act as solicitor for the Petitioner, Sheila Frances Gaffney. Judgment was granted November
26t 2007 ordering the sale of the subject property to Mariana Oviedo Ovando and Brent
Tremain. This letter is to authorize you to accept for registration a certified copy of that Court
Order trapsferring the property to and vesting in those purchasers without further instrument of
transfer of discharge, free and clear of all right, title, interest, encurnbrances, liens, charges and
equities of redemption of the Petitioner and the Respondent and all persons cleiming by, through
or under them.

Yours truly,

7z .
R. KEITH OLIVER

RKQO:sw
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Chapter 4

“To consider soberly" 15 easier to discuss. Generally, this meang to consider thoughtfully and with due
defiperation. There are two kinds of judicial decisions, In straigntforward cases, of which there are a great many, @

ge may te able to veach a decision during the course of the trlal or hearing. In such cases, the waliting caseioad
wrakes it necessary for the judge to give an oral decision — in the courtroom — or to resenve decision overnight, or
for a few days to think about the case ana to collect together ail relevant thoughts, and then to deliver an oral
judgment. In some cases, detalled consideration of points of law is unnecessary. If & Jjudge concludes that it was
the plaintiff rather than the defendant who ran the red light, there may be no reason to delay giving judgment, In
these situations, the giving of an crai decision will satisfy Socrates’ advice. In 1997 the Court of Appeal gave oral
judgments in 72% of lts criminal law cases, and in 53% of its civil law cases,

Difficult cases, on the other hand, are seldom decided from the banch, Curiously, and we think wrongly, the taw
does not seem to require judges to give reasons for their decisicns,2 but they usually do so when deciding difficuit
kinds of cases, by way of carefully prepared, written Reasons for Judgment. The sober consideration urged by
Socrates begins during the hearing but is concentrated during the preparation of Reasons, These are sometimes too

long, but detailed explanaticns may assist the parties (and perhaps &n appea! court) to understand why the case
was decided the way it was.

Finally, rather than appearing to avoid what some might think is the thrust of this Socratic acmonition, we
hasten to add that we do not believe "soberly” in this context refers to judicial sobriety. It goes without saying that
sobriety is indeed an essential judicial reguirement.

"To decide impartially”™ is the highest obligation of every judge. Until recently, this requirement was considered
simplistically and only from the perspective of bias or favouritism towards, or asseciation with, a party to the
litigetion. Stringent rules have been formulated about the circurmstances under which judges should or must
disqualify themseives from hearing 3 case. Easy examples are when the judge owns shares in a corporate litigant,
or when the judge as a lawyer acted for a party invoived In the case, or when the judge has a family or close
rolztionshin with a party or lawyer inyolved in the case. In all such cases the judge must step aside to allow another

f:-_igito hear the case.2 &bﬂﬂﬂ / QLR T .'c'zo% covn /.ef'/tﬁﬂ%

These rules, ke all parts of the common iaw, are much discussed in iegal writings but are not stated in any rules
of judicial conduct. Many think the unwritten rules are precise enough and sufficiently understoad that there is no
need to have them reduced to written form. Written Codes of Judicial Conduct have been adopted in most U.S.
states, and the Canadian Judicial Council has recently approved a Statement of Ethicai Principles for the guidance of
all jJudges. A copy of this important document may be found on the Council’s Home Page.

http://www.cje-com.c.ca/

"Judoes ought to be more fearned than witty.” This is as true today as it ever was, Apart from the need for
judges to keep quiet most of the timed the courtroom is no place for feeble attempls at humour, especially at the
expense of a lawyer, party or withess. Occasionally, a witty cormment may be helpful in defusing tense rnoments,
but generaily speaking, it is wise to remeimber the admonition of an oid judge who, when asked by a newly
appointed judge whether it was permissible to be humorcus in the courtroom, the older judge repilea "Yes,” and
then he added, "but it better be funny!" Most judges notice early in their carears that everyone usuaily laughs
politely at judiciat attempts at humour, good or bad. No judge should believe that the quality of his ar her wit has
been erhanced by an appointmeant to a bench.

"Judges ounht to he more reverend than pigusibie." To be reverand means to be worthy of reverence or respect,
Respect, of course, can only be earned. We toke Bacon's "plausible” to mean popular. However, judges are not
engaged in 2 popularity contest. In fact, judges often have to make unpopuiar decislons. Superficial degisions wilt
often be popular. Bacon’s advice is weli-taken.

S v Iudges ought to be more advised than confiden " We take this to mean that judges should be learned In the
law and life, and that they should listen carefully to the evidence and the arguments of counsel in preference to
rneir own beilefs or first impressions. Often it is wise 1c beware of the obvious and to refraln from acting too guickly

ﬁle:/[fDV}ustice/CCC/CrowrsCounsul/Writs/Cri.minnl%2OCas:a/Cumpendium_of_LawfChaptcr%lN.htm (2 of 8)1/1/05 12:57:25 PM



JUDICIARY POLICIES AND PROCEDURES: CODES OF CONDUCT http://www.uscourts. gov/guide/vol2/ch1 htmi#2

IMPROPRIETY AND THE APPEARANCE
OF IMPROPRIETY IN ALL ACTIVITIES

A. A judge should respect and comply with the law and should act at all times in a manner that
promotes public confidence in the integrity and impartiality of the judiciary.

B. A judge should not allow family, social, or other relationships to influence judicial conduct or
judgment. A judge should not lend the prestige of the judicial office to advance the private interests of
others; nor convey or permit others to convey the impression that they are in a special position to influence
the judge. A judge should not testify voluntarily as a character witness.

C. A judge should not hold membership in any organization that practices invidious discrimination
on the basis of race, sex, religion, or national origin.

COMMENTARY

r Canon 2A. Public confidence in the judiciary is eroded by irresponsible or improper conduct by
judges. A judge must avoid all impropriety and appearance of impropriety. A judge must expect to be the
subject of constant public scrutiny. A judge must therefore accept restrictions that might be viewed as
burdensome by the ordinary citizen and should do so freely and willingly. The prohibition against behaving
with impropriety or the appearance of impropriety applies to both the professional and personal conduct of
a judge. Because it is not practicable to list all prohibited acts, the proscription is necessarily cast in general
terms that extend to conduct by judges that is harmful although not specifically mentioned in the Code.
Actual improprieties under this standard include violations of law, court rules or other specific provisions
of this Code. The test for appearance of impropriety is whether the conduct would create in reasonable
minds, with knowledge of all the relevant circumstances that a reasonable inquiry would disclose, a
perception that the judge's ability to carry out judicial responsibilities with integrity, impartiality, and
Lcompetence is impaired.

Canon 2B. The testimony of a judge as a character witness injects the prestige of the judicial office
into the proceeding in which the judge testifies and may be misunderstood to be an official testimonial.
This Canon, however, does not afford the judge a privilege against testifying in response to an official
summons. Except in unusual circumstances where the demands of justice require, a judge should
discourage a party from requiring the judge to testify as a character witness.

r A judge should avoid lending the prestige of judicial office for the advancement of the private
interests of the judge or others. For example, a judge should not use the judge's judicial position to gain
advantage in litigation involving a friend or a member of the judge's family. In contracts for publication of a

judge's writings, a judge should retain control over the advertising to avoid exploitation of the judge's
office.

A judge should be sensitive to possible abuse of the prestige of office. A judge should not initiate
the communication of information to a sentencing judge or a probation or corrections officer but may
provide to such persons information in response to a formal request. Judges may participate in the process
of judicial selection by cooperating with appointing authorities and screening committees seeking names
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